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Committee Reports 
1943-44 


NOMINATIONS 


Mr. Warren H. Wagner, President, 
Association of I. C. C. Practitioners, 
2218 I. C. C. Building, 

Washington, D. C. 


Dear Sir: 


Pursuant to Section 5 of Article VI of the By-Laws, the Committee 
on Nominations respectfully recommends the following candidates for 


the elective offices to the filled for the year 1944-5; 


For President 
WILLIAM W. COLLIN, JR. 


For Secretary 
CHARLES DONLEY 


For Treasurer 
CHARLES E. BELL 


For Vice-Presidents 


District No. District No. 

2. L. Z. WHITBECK 10. P. R. WIGTON 

4. HERBERT A. TAYLOR 12. ALBERT L. REED 

6. F. C. HILLYER 14. w. HAL FARR 

8. ALLEN DEAN 16. JONATHAN C. GIBSON 


The foregoing recommendations of candidates for the offices of Vice- 


President are for full two-year terms. 


In accordance with practice, the Committee submits a biographical 


sketch of each of its nominees. 
Dated at New York, N. Y., July 24, 1944. 


W. J. BAILEY 8. L. FOOTE) 

J. 8S. BROWN HENRY J. HART 
M. M. CASKIE JOSEPH G. KERR 
E. B. COLLINS ROLAND RICE 


A. H. ELDER, Chairman. 


PRESIDENT 
William W. Collin, Jr. 


Mr. William W. Collin, Jr., was born at Greenville, Michigan, April 
13, 1887. He was graduated from Yale University, 1907, with an A. B. 
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degree, and after attending New York Law School was admitted in 1909 
to practice in the courts of New York. 

After several years in the office of a law firm in general practice in 
New York City, Mr. Collin was appointed Commerce Counsel of the New 
York Central at Chicago.in 1912. From 1915 to 1919, except for a 
period of military service, he was Assistant General Solicitor and later 
was Assistant General Counsel of the Pennsylvania Railroad at Pitts- 
burgh. Until 1925 he was associated with Borders, Walter & Burchmore 
and its successor firm, Walter, Burchmore, Collin & Belnap. 

Since 1925 Mr. Collin has continued in practice before the Inter- 
state Commerce Commission and State Commissions, and is a member of 
the firm of Goehring, Collin, Stewart & Rhea, of Pittsburgh. He has 
been a member of the Pittsburgh Chapter of the Practitioners’ Associa- 
tion and its Executive Committee, and is a member of the Regional 
Committee on Admission to Practice before the Commission. He has 
served as Vice-President for the 4th District, comprised of the western 
half of Pennsylvania, Ohio and West Virginia, for the past two years. 
During the year 1943-44 he was elected as First Vice-President of the 
Association by the Executive Committee, in accordance with the provi- 
sions of the Association’s Constitution. He is a charter member of the 
Association. 





SECRETARY 
Charles Donley 
Mr. Donley was selected to serve as Secretary of the Association in 


February, 1943. His biography appears in the March 1943 issue of the 
JOURNAL at page 539. 





TREASURER 
Charles E. Bell 


Mr. Bell has served as Treasurer of the Association since 1937-38. 
A biographical sketch appears at pages 948-9 of the September 1941 
issue of the JoURNAL. 





VICE-PRESIDENTS 


District No. 2 


L. Z. Whitbeck 


Mr. L. Z. Whitbeck was born in New York State in 1882. He was 
educated in the public schools of New York State and graduated from 
the Albany Business College at Albany, N. Y. In 1901 he entered the 
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service of the West Shore Railroad at Kingston, N. Y. where he remained 
until 1905. At that time he was transferred to the General Office of the 
New York Central Railroad in New York City. On August 1, 1918 he 
was appointed Office Assistant to the Traffic Assistant, Eastern Region, 
U. S. Railroad Administration, at New York. On March 31, 1919, he 
became General Traffic Manager of The Great Atlantic & Pacific Tea 
Company, which position he still holds being in charge of traffic and 
transportation of the company and its subsidiaries. He is a charter 
member of the Association of Interstate Commerce Commission Prae- 
titioners and was a member of the Committee on Nominations for the 
term 1937-39. 





District No. 4 
Herbert A. Taylor 


Mr. Herbert A. Taylor, Vice-Pres. 
and General Counsel and Member of the 
Board of Directors of the Erie Railroad 
Company and subsidiaries, was born on 
October 6, 1876. In 1897 he graduated 
from Cornell University, where he re- 
ceived a degree of A. B. In 1898 he 
received a degree of LL. B. from the 
University of Buffalo. Mr. Taylor was 
admitted to the State Bar of New York 
in 1899 and to the Supreme Court of 
the United States in 1923. 

Except for the period when he served 
with the United States Railroad Ad- 
ministration during World War I, Mr. 
Taylor has been affiliated with the Le- 
gal Department of the Erie Railroad 
Company. He was formerly Chairman, 
Conference of Trunk Line Counsel, 
General Assistant to Director General 
of Railroads, Walker D. Hines, Chair- 
man of Trunk Line Interstate Com- 
merce Committee, and a member of the Uniform Bill of Lading Com- 
mittee Eastern Group. He is a member of the American and New York 
State Bar Associations and of the American Judicature Society. He 
is a charter member of this Association. 
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District No. 6 


F. C. Hillyer 


Mr. Frank Clifton Hillyer is a 
native of Florida. He received the 
degree of Bachelor of Arts at the Uni- 
versity of the South, Sewanee, Ten- 
nessee, and the degree of Bachelor of 
Laws at Georgetown University Law 
School, Washington, D. C. 

After being engaged in the general 
practice of law in Florida, he served 
in the Interstate Commerce Commis- 
sion in various legal capacities from 
Assistant Attorney to Attorney-Exam- 
iner from the year 1915 through the 
year 1926. He was a member of the 
Commission’s Board of Review, and 
was in charge of the instruction of 
newly appointed examiners and attor- 
neys of the Commission. 

Mr. Hillyer took an active part in 
the original plans for the formation of 
the Association of I. C. C. Practitioners 
and has served on its Committee on 
Ethies & Grievances and has been Chairman of the Committee on Edu- 
cation for Practice before the I. C. C. for the past two years. 

In 1927 he resigned from the employ of the Commission and has 
been engaged since that time in the practice of law in Florida. He is 
a member of the bar of his own state; of the Fifth Circuit and of the 
Supreme Court of the United States. 








District No. 8 


Allen Dean 


Mr. Allen Dean served for sixteen years with various railroads, 
ranging from messenger boy and clerk, Pennsylvania Railroad, Grand 
Rapids, Michigan, to Commercial Agent, Illinois Central System, De- 
troit, Michigan. For eight years he has been serving as Manager of 
the Transportation Bureau, Detroit Board of Commerce. He received 
an LL. B. from Detroit College of Law. In 1929 he organized the 
Houghton Study Club, and the Motor City Traffie Club Forum in 1934. 
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Mr. Dean is the originator of the Ed- 
ward S. Evans, Air Cargo Research 
Project, Wayne University, Detroit. 
He is admitted to practice before the 
Interstate Commerce Commission, Unit- 
ted States Maritime Commission, and 
> Civil Aeronauties Board. In Air Line 
> Application cases he represents the 
' City of Detroit, Michigan. 
© He is a member of the Executive 
> Committee, National Industrial Traffic 
League; Chairman, Trade Barrier 
Committee; and Vice-Chairman, In- 
land Waterways Committee; General 
Chairman Car Efficiency Committee, 
Great Lakes Regional Advisory Board ; 
Member Traffic Club of Detroit ; Motor 
City Traffie Club; Traffie Club of Chi- 
eago; National Industrial Traffie Lea- 
gue; Detroit Athletic Club; Adcraft 
Club of Detroit; Foreign Trade Club 
of Detroit; National Aeronautics As- 


sociation; American Road Builders Association; Economie Club of 
Detroit; Association of I. C. C. Practitioners. 





District No. 10 
P. R. Wigton 


Philip R. Wigton was born on February 3, 1891, on a farm in 
Dallas County, Iowa. He attended public schools in Des Moines and 
Linden, Iowa. In 1907 he left the farm and entered the employ of the 
Illinois Central Railroad at Sioux City, as yard clerk. He was employed 
by that road at Ft. Dodge and Sioux City progressively as freight hand- 
ler, checker, bill clerk, freight-house foreman, and cashier. He was 
employed subsequently by the Milwaukee Railroad at Sioux Falls, South 
Dakota as tariff and rate clerk; by the W. W. & I. B. as inspector, at 
Omaha, Nebraska, and by the North Western Line as revising rate 
clerk at Omaha. From 1914 to 1921 he was employed as assistant com- 
missioner, Sioux City Traffic Bureau. Mr. Wigton organized and 
managed the Traffic Bureau of the Chamber of Commerce, Watertown, 
South Dakota from 1921 to 1929, when he returned to Sioux City as 
Commissioner of the Sioux City Traffic Bureau, the position he oe- 
cupies at present. He is a charter member of the Practitioners’ Associa- 
tion, a member of the American Bar Association and the Iowa State 
Bar Association. He is married, has three sons living, one of whom is 
in the Air Corps. One son died in the present war. ; 
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District No. 12 
Albert L. Reed 


Mr. Albert L. Reed, affectionately known by members of the Asso- 
ciation as ‘‘Al’’ was born in Tennessee in 1889. He was admitted to 
the Bar in Dallas, Texas in 1920. Mr. Reed is a member of the Dallas 
and American Bar Associations, as well as the State Bar of Texas. He 
specializes exclusively in rate, traffic and transportation matters, par- 
ticularly practice before the Interstate Commerce Commission and 
Publie Service Commissions. He is a charter member of this Association. 





District No. 14 
W. Hal Farr 


Mr. W. Hal Farr was born in Ogden, 
Utah, July 16, 1893. He attended 
public schools, high school and business 
college. He was admitted to the Utah 
State Bar on February 13, 1914 and 
engaged in the general practice of law 
in Ogden, Utah until World War I, 
when he entered the army and served 
two years in France. In 1919 he re- 
turned to private practice and in 1921 
was appointed Deputy Attorney Gen- 
eral of the State of Utah and served 
in that capacity until August of 1928, 
when he resigned to become affiliated 
with the Union Pacific Railroad Com- 
pany. During the period which he 
served as Deputy Attorney General of 
Utah he also acted as Chief Counsel 
for the Public Utilities Commission of 
Utah. 

He was admitted to practice before 
the Interstate Commerce Commission 
in August, 1929, and has been a member of the Association since its 
inception. He was admitted to the Bar of the United States Supreme 
Court in 1925 and in the District of Columbia in the same year. He 
has also been admitted to all Federal Courts in the District and Circuit 
of Utah. He is past President of the Salt Lake City and County Bar 
Association. Mr. Farr belongs to the Masonic Order, B. P. O. E,, 
American Legion and Phi Delta Kappa Fraternity. He is a Republican. 

Ever since his affiliation with the Union Pacifie Railroad he has 
handled all trial and commerce cases. 
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District No. 16 
Jonathan C. Gibson 


Mr. Jonathan C. Gibson was born at Culpeper, Virginia, July 26, 
1897. He attended the public schools of Virginia and George Washing- 
ton University, receiving the degree of LL. B. in 1923. He served’ as 
2d Lieutenant, Second Virginia Infantry, National Guard, on the Mexi- 
ean Border during 1916-1917, and as Captain, 116th Infantry, 29th 
Division, United States Army, during the World War from 1917 to 
1919. 

Mr. Gibson was with the Interstate Commerce Commission from 
1920 to 1930, successively as private secretary to Commissioner Ford 
1920-21, private secretary to Commissioner Lewis 1921-23, Examiner 
1923-30 ; Member of the Valuation Board of Review 1925-29 and Chair- 
man of Recapture Board 1929-30. 

In 1930-1934 Mr. Gibson was a member of the firm of Olcott, 


Holmes, Glass, Paul & Havens, of New York and Washington. 


Since March 15, 1934, he has served as General Attorney for the 
Atchison, Topeka & Santa Fe Railway, with headquarters first at Chi- 
eago and then in Los Angeles, where he is now located as head of the 
Santa Fe’s Law Department in California. 





EDITOR-IN-CHIEF 


In recent years Mr. Warren H. Wagner had served as Editor-in- 
Chief of the Practitioners’ Journal with an able staff of associate editors 
and with the assistance and cooperation of the Managing Editor, Mrs. 
Sarah F. McDonough who has served in that capacity with marked abil- 
ity. Following the election of President Wagner, I was designated to 
serve as Editor-in-Chief for the current term and have carried on the 
functions of that office since the turn of the present year. Mr. 
F. F. Estes, former Rail Transportation Editor was relieved at his 
urgent request of that assignment at the beginning of the present year 
and was superseded by Mr. A. Rea Williams, of Washington, D. C., who 
has carried on diligently and ably as the rail transportation member of 
the Board of Editors. Mr. Clarence A. Miller, long a contributor to the 
JOURNAL, was added to the editorial staff to cover legislation and decis- 
ions of the Supreme Court. Mr. R. Granville Curry, Water Transpor- 
tation Editor, and Mr. J. Ninian Beall, Motor Transportation Editor. 
have continued in the JouRNAL service and with outstanding ability. 

The year has been one of epochal events, of increased commercial 
activity and an enormous upsurge of wartime efforts by Government 
and industry. These developments have called for administrative and 
other governmental activities vitally essential to the national defense 
and the general welfare including close and coordinated control of trans- 
portation operations and facilities. The Board of Editors has endeav- 
ored by all means reasonably available to its members to maintain the 
closest possible contact with such activities of interest and importance to 
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practitioners and to report their findings promptly and as fully as rea. 
sonable limitations of time and printing space may have permitted. 

On March 15, 1944, the nation was shocked and saddened by the 
untimely death of Hon. Joseph B. Eastman and the Board of Editors, 
responding to the heartfelt desire of practitioners before the Interstate 
Commerce Commission to give permanent expression to their sentiments 
and to the many resolutions, memorials, and eulogies that came to the 
Association, elected to develop through the Practitioners’ Journal a 
record for permanent preservation of the splendid tribute to Mr. East- 
man. Memorial services with members of the Commission were had at 
Washington, D. C., July 11, 1944, and have been similarly recorded 
elsewhere in this issue of the JOURNAL. 

During the year the JourNaL has featured articles concerned with 
practically every field of transportation and commerce. The principles 
of rate making exemplified in general rate cases before the Interstate 
Commerce Commission have been reviewed in the able theses of Mr. 
Arthur Van Meter, Assistant General Solicitor of the Pennsylvania 
Railroad Company. Legislative proposals, important decisions of the 
federal courts upon matters of interest to practitioners have been pre- 
sented through the writings of Messrs. Miller and Wagner; activities of 
the Office of Defense Transportation have been reported by Mr. Arthur 
L. Winn, Jr.; the subject of freight forwarder regulation has been cov- 
ered thoroughly by Mr. Giles Morrow, commerce counsel of the Freight 
Forwarders Institute and special articles of general interest and im- 
portance to practitioners have been contributed by the Editor-in-Chief 
and others. Addresses of Commissioner Aitchison and other members 
of the Commission have appeared from time to time and have contrib- 
uted much to the interest of practitioners and the value of the JourNAL. 

One of the most difficult and important JourNaL assignments is that 
performed by Mr. Edward H. DeGroot, Jr. For his diligent efforts and 
patience in maintaining and reporting ‘‘Our Honor Roll’’ the Editors 
are deeply grateful. 

During the year twenty-four additional subscriptions to the Jour- 
NAL were received and the Managing Editor has reported that the 
JOURNAL mailing list now aggregates more than 2,600 copies. Among 
the subscribers are such important Universities as Harvard, Yale, 
Northwestern, Illinois, Duke, Michigan, Chicago and Virginia. 


9-8-44 FREDERICK E. Brown, 
Editor-in-Chief. 





MEMORIALS 


With sorrow and deepest respect your committee records below the 
names of, and biographical sketches concerning those of our fellow- 
members who have passed on since our report of a year ago: 


Othel T. Arnold, Traffic Manager of the Caterpillar Tractor Co., 
Peoria, Ill., died of a heart attack in New Orleans, La., March 2, 1944, 


























937 


SEPTEMBER, 1944 





——— 


while on a business trip. Mr. Arnold was born in Tazewell County, IIl., 
to Thomas and Maybelle Wright Arnold, December 26, 1891. He was 
married to Miss Gladys Hoppes, April 24, 1913. Mr. Arnold was 
first employed by the Illinois Traction Co., and later was freight agent 
of the Peoria & Pekin Union Ry., resigning in 1912 to enter the traffic 
department of the Holt Manufacturing Co. When that company became 
the Caterpillar Tractor Co., he remained in the organization and served 
there until his death. Mr. Arnold was a member of the East Peoria 
Methodist Church, and a prominent Mason. He held membership in the 
Peoria Transportation Club, of which he was a past president; in the 
Chicago Traffic Club; the Peoria & Pekin Shippers Association; Farm 
Equipment Manufacturers’ Association ; the Traffic Council of the Grad- 
ing and Roadmaking Implement Industry ; Midwest Shippers Advisory 
Board ; Export and Import Committee of the National Industrial Traf- 
fic League ; the Steering Committee of the Central Rate Committee; and 
the Mississippi, Valley Association. He is survived by his wife; a son, 
Pvt. Albert O. Arnold, Camp Kohler, Sacramento, Calif.; one brother, 
John Arnold of East Peoria; three sisters, Mrs. Alpha Houghton and 
Mrs. Florence Appleby, both of Peoria; Mrs. Edna Call, East Peoria, 
and four grandchildren. 


Isidore J. Bergman, managing attorney for the firm of Sheer & de- 
Lamos, New York City, died on August 29, 1943. He was born Feb- 
ruary 12, 1907, and was a graduate of New York University, Class of 
1927 with a B.S. degree, receiving his LL.B. in 1930. He was associated 
with Sheer & deLamos continuously from 1929 until the time of his 
death, and in addition specialized on his own behalf as a practitioner in 
the motor carrier field. Mr. Bergman is survived by his wife, Mrs. Doris 
Bergman, his mother, and three sisters. 


Alfred C. Brault, Traffic Manager of H. K. Webster Company, Rich- 
ford, Vermont, passed away at Veterans’ Hospital, White River Junc- 
tion, on November 4, 1943. He was born at St. Albans, Vt., March 25, 
1897, and educated in the public schools of Barre, Vt., including Spauld- 
ing High School, and at Sacred Heart College, St. Hyacinthe, Quebec, 
Canada. Previous to entering the service of the H. K. Webster Com- 
pany, Mr. Brault was traffic manager for the St. Albans Grain Company, 
St. Albans, Vt. He enlisted in the United States Navy on March 30, 1915 
and when discharged on March 29, 1919, held the rating of First Class 
Electrician’s Mate. While in the Navy he served on the U. 8. S. Dela- 
ware and the U. S. S. MacDonough. He was a member of the Catholic 
Church at Richford, the American Legion (Green Mountain Post No. 
1, St. Albans, Vt., of which he was a past commander), and the fraternal 
orders of Elks and Eagles. Mr. Brault is survived by his mother, Mrs. 
J. M. Brault, one brother, W. J. Brault, and two sisters, Mrs. T. L. 
Keenan and Mrs. 8S. W. Howard. 
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W. P. Buffington, Traffic Manager, Rochester & Pittsburgh Coal 
Company, Indiana, Pennsylvania, died in that city from a heart attack 
on February 25, 1944. He was born at Brownsville, Pa., April 9, 1872 
and educated in the public schools of Brownsville and the State Normal 
School of California, Pa. Mr. Buffington’s first employment was with 
the Pennsylvania Railroad at West Brownsville, Pa. He was later ap. 
pointed weighmaster of the Monongahela Railroad, Coal & Coke Com- 
pany, and remained in the service of the corporation named until it 
was absorbed by the Pittsburgh Coal Company, whereupon he became 
traffic manager of the latter. This position he held from 1918 until 
June 1, 1941, when he became traffic manager of the Rochester & Pitts- 
burgh Coal Company. Mr. Buffington was a member of the Railway 
Club of Pittsburgh ; the Pittsburgh Traffic Club; The Traffic and Trans- 
portation Association of Pittsburgh; the Allegheny Regional Advisory 
Board, which he served as vice-general chairman for a number of years; 
the Indiana Country Club; and Lodge 60 of the Free and Accepted Ma- 
sons of Brownsville. While located in Pittsburgh he attended the South 
Avenue Methodist Chureh of Wilkinsburg; and in Indiana, the First 
Methodist Church of that city. Surviving Mr. Buffington are his widow, 
Mrs. Margaret (Tracy) Buffington; two sons, William P. Jr., of Seran- 
ton, and Robert B. of Pittsburgh; two grandchildren, Clair Ann Buf- 
fington of Indiana, and William P. Buffington III of Scranton; also 
one brother, Robert E., of Philadelphia. 


Claude D. Cass, General Counsel for the American Transit Associa- 
tion in Washington, D. C., and former general manager of the Waterloo, 
Cedar Falls & Northern Railroad, was fatally stricken by coronary 
thrombosis while a passenger on the Pennsylvania Railroad’s Manhattan 
Limited entering Chicago on Sunday afternoon, July 23, 1944. Mr. 
Cass had spent most of his time in Washington for the past 17 years, 
but maintained a home in Waterloo, Iowa, to which he was enroute when 
death overtook him. He was born in Sumner, Iowa, June 23, 1880, the 
son of Stephen F. and Martha Wilcox Cass. His education was received 
in the schools of Sumner, at the Iowa State Normal, and at Drake Uni- 
versity law school, from which he was graduated in 1901. In that year 
he and his wife, the former Leila F. Bentley, whom he married in 1900, 
came to Waterloo, where he joined his brothers, L. S. Cass, J. F. Cass 
and Gene Cass in extending and developing the W. C. F. & N. Railroad, 
of which he became general manager in 1904, his brother, L. S. Cass be- 
ing president. Claude D. Cass became vice president of the company in 
1923, and at its reorganization early this year, was retained as vice- 
president and director. Mr. Cass established and directed the Iowa 
Warehouse Company, and a similar business in Tulsa, Okla. He was 
chairman of the board of directors of the company named, a son, Rob- 
ert D. Cass being president. Mr. Cass, as a Waterloo resident, served as 
a director on the East Waterloo school board ; was a boy scouts director, 
president of the Sunnyside Country Club; chairman of the Allen Mem- 








passec 
Octob 
dence. 
Calife 
many 
son, 7 
ment 
in 19) 
on mé 
years, 
ers al 
West 
Lodgs 
Boar« 
wido 
forni: 
B. Cc 














SEPTEMBER, 1944 939 





orial Hospital building committee, a member of the Waterloo Elks lodge 
and of the Rotary Club. Surviving him are three sons, Robert D., of 
Waterloo; Lieut. Commander Richard S., of Tulsa, a graduate of the 
U. S. Naval Academy—now in the Pacific area with the Navy; and 
Donald L., of Des Moines, an army intelligence staff officer now over- 
seas; also six grandchildren. Two daughters died in infancy. Mrs. Cass 
died in Washington of pneumonia on Christmas Day, 1943. 


Henry E. Cole, Traffic Manager of the California Fruit Exchange, 
passed away suddenly at the Sutter Hospital, Sacramento, Monday, 
October 25, 1943, following a heart attack which occurred at his resi- 
dence. He was born in New York State, November 3, 1876, and came to 
California as a boy, receiving his education in Los Angeles schools. For 
many years he was connected with the claims department of the Atchi- 
son, Topeka and Santa Fe Railway Company, following which employ- 
ment he was appointed traffic manager of the California Fruit Exchange 
in 1912, the position he held at the time of his death. Mr. Cole served 
on many committees and boards dealing with traffic problems, and, for 
years, was chairman of the Traffic Committee of the California Grow- 
ers and Shippers Protective League. He was an active member of the 
Westminster Presbyterian Church, and of the Southern California 
Lodge of Masons. He was also a member of the Regional Advisory 
Board of the Association of American Railroads. He is survived by his 
widow, Mrs. Abbie W. Cole; a son, E. W. Cole, of San Leandro, Cali- 
fornia; a granddaughter, Miss Georgeanne Cole, and a brother, George 
B. Cole, who resides in Michigan. 


Carl August de Gersdorff, senior member of the firm of Cravath, 
de Gersdorff, Swaine & Wood, New York City, died January 21, 1944 
in that metropolis. He was one of the country’s foremost railroad and 
corporation lawyers. He was a nephew of Joseph H. Choate, former 
Ambassador to England. Mr. de Gersdorff participated in many noted 
eases, including that of Pollock versus the Farmers’ Loan & Trust Com- 
pany in 1895, as an outgrowth of which the first Federal Income Tax 
Law was declared unconstitutional, and the famous Black Tom case in 
which, after many years of effort, the German Government was held re- 
sponsible and liable for the Black Tom and Kingsland explosions in the 
first World War. He aided the Denver & Rio Grande, Missouri Pacific, 
Missouri, Kansas & Texas, Western Pacific and Frisco railroad reorgan- 
izations, among others. A director of the Missouri Pacific and the Bal- 
timore & Ohio, he was counsel for those roads and others. He was a 
director of the Chemical Bank, and the Housatonic National Bank of 
Stockbridge, Mass. Born in Salem, Mass., on July 10, 1865, a son of 
Ernest Bruno and Caroline Choate de Gersdorff, he was graduated from 
Boston Latin School in 1883, received an A.B. degree from Harvard in 
1887 and attended Harvard Law School from 1887 to 1889. He was ad- 
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mitted to the New York Bar in 1890, and five years later married Miss 
Helen Suzette Crowninshield, daughter of the noted mural painter, 
Frederic Crowninshield. Mrs. de Gersdorff departed this life in 1941, 
For more than fifty years Mr. de Gersdorff was a member of the firm 
of which he was the senior member at the time of' his death, and of its 
predecessors. His clubs included the University, the Downtown Asso- 
ciation, the Century Association, the Knickerbocker, the Broad Street 
Club, the Harvard Clubs of New York and Boston, the Fly (Harvard) 
Club, the Somerset Club, the Lenox, (Mass.) Club, and the Stockbridge 
Golf Club. He was a trustee of the New York Institute for the Blind, 
and a member of the City and State Bar Associations. He was a char- 
ter member of the Association of Interstate Commerce Commission Prac- 
titioners. Surviving are a brother, George B. de Gersdorff of Bedford 
Hills, N. Y.; three children, Mrs. Frederick J. Bradlee, Jr., of Boston; 
Mrs. D. Perey Morgan of Washington; and Casper C. de Gersdorff of 
New York, a member of Harris, Upham & Co., now serving in the Army, 
and six grandchildren. 


Captain Taber G. Differding, the first member of our Association to 
make the supreme sacrifice in the present war, died in a station hospital 
at Teheran, Iran, on December 10, 1943, as a result of a fractured skull 
sustained in the performance of duty. Captain Differding was given 
a military funeral and buried in Teheran American Military Cemetery 
with his fellow officers as a guard of honor. He was born in Taber, Al- 
berta, Canada, of United States parentage, the family moving to Rich- 
mond, California when he was about two years of age. In his youth 
he was employed by the Southern Pacific Company, and later by the 
Standard Sanitary Manufacturing Company. He then became traffic 
manager of the Johnson Truck Lines. Subsequently he was traffic man- 
ager of the Parr Terminal Company, and the first secretary of the Ter- 
minal Association. He next went to the Railroad Commission of Cali- 
fornia to collaborate in an investigation of terminal rates and practices, 
remaining with the commission until he was commissioned. He was then 
Chief of the Division of Investigation, and had just finished a survey of 
all common carriers for the Office of Defense Transportation, working 
with General DeWitt’s staff at the Presidio. Captain Differding was a 
member of the Transportation Club of San Francisco. Surviving him 
are his wife, Mrs. Taber G. Differding and a son, John Taber Differding, 
both of Missoula, Mont. and a brother, Harold M. Differding, of Ed- 
monton, Canada. 


Honorable Joseph Bartlett Eastman,* Interstate Commerce Com- 
missioner, and Director of the Office of Defense Transportation of the 
United States, an Honorary Member of the Association of Interstate 





*(Footnote)—A more complete biographical article was published in the March, 
1944, number of the Practitioners Journal. Also see: “Joe Eastman, Public Servant,” 
by John Daniels, page 845, Journal for June, and A Tribute to Mr. Eastman, by 
former Cornmissioner Woodlock, at page 851, ibid. 
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Commerce Commission Practitioners, died suddenly at Emergency Hos- 
pital in Washington on Wednesday morning, March 15, 1944. Death 
resulted from a coronary occlusion and followed an illness of several 
weeks. The funeral services were held in All Souls Memorial Episcopal 
Church on Friday, March 17th. Mr. Eastman was born. at Katonah, 
N. Y., on June 26, 1882. He attended the public schools, the Pottsville, 
Pa., High School, and Amherst College from which he was graduated 
in 1904. He received an LL.D., from his alma mater in 1926, and was 
honored by other institutions of learning, including Temple University 
(LL.D., 1934), Syracuse University (LL.D., 1934), and Oberlin College 
(LL.D., 1938). He became a member of the Massachusetts Public 
Service Commission in November, 1915, and was appointed to the In- 
terstate Commerce Commission by President Wilson in December, 1918, 
entering upon his new duties on February 17, 1919. He was reap- 
pointed by Presidents Harding, Hoover and Roosevelt (twice by the 
latter). He thus completed his Quarter-Century of service on the Com- 
mission February 17, 1944, when the Association of Interstate Com- 
merce Commission Practitioners was privileged to express its esteem 
and affection for the man whose place as a public servant it will be 
hard indeed to fill. That testimonial dinner at the Statler Hotel, Wash- 
ington, will long be remembered by' those who attended. Mr. Eastman 
was deeply touched by the occasion. A week later the Associated Traf- 
fie Clubs of America gave a dinner in his honor in Cleveland, Ohio, 
but he was too ill to attend, and the beautifully bound volume of per- 
sonal letters which had been written by his friends in many walks of 
life had to be sent to him at the hospital. He read those letters per- 
sonally and had an expression of appreciation prepared and sent to 
each writer. Mr. Eastman lived with his sister, Miss Elizabeth East- 
man, and her sympathy and understanding made possible in no small 
degree the wholehearted devotion of her distinguished brother to his 
problems. She has the deep and sincere sympathy of the entire Asso- 
ciation in her loss. 


Harry A. Encell, Attorney, of San Francisco, died in Merritt Hos- 
pital, Oakland, California, on June 12, 1944. He was born in Hannibal, 
Mo., June 8, 1880 and was graduated from Los Angeles High School, 
and with the Class of ’06 of the University of California (Boalt Hall 
Law School). He served as a member of the Legislature of California 
from Oakland in 1915; as attorney for the Railroad Commission of the 
State when Hiram W. Johnson was Governor; as chief counsel for the 
Board of Medical Examiners of California, and as attorney for the 
California Highway Commission under former Governor C. C. Young. 
Mr. Encell engaged in private practice in San Francisco from 1919 to 
the date of his death, specializing in public utility law and tax matters. 
He was a member of the Bachelordon Club of the University of Cali- 
fornia and of Fruitvale Lodge, F. & A. M., of Oakland. Surviving Mr. 
Encell is his wife, Mrs. Marjorie Howe Encell; two daughters, Mrs. 
Mary Encell Lousey and Mrs. Virginia Encell Hack; and a son, John 
Howe Eneell, all of Oakland, California. 
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John Oscar Gill, Assistant General Traffic Manager, Gulf, Mobile 
& Ohio Railroad, died at his home, Mobile, Ala., following a cerebral 
hemorrhage, on October 28, 1943, at the age of fifty three years. He was 
born at Holly Springs, Miss., his parents being Mary Rogers Gill and 
Gustavus Gill, of Gainesville, Ga. His education was received in north- 
ern Mississippi, and in his youth he entered the service of the Frisco 
railroad, serving in Birmingham, Chicago, and other cities. Shortly 
before World War I, he represented the Gulf, Mobile & Northern at 
Laurel, Miss., where he became a member of the Rotary Club. In later 
years he was largely to be credited with the location at Laurel of the 
Masonite Corporation plant for the manufacture of cut-over pine into 
wall board, floor squares, ete. In September 1917 Mr. Gill enlisted in 
the United States armed forces, and as regimental supply sergeant 
served with the 312th Engineers in France. He was honorably dis- 
charged at Fort Oglethorpe, Ga., and reentered railroad service as 
freight representative of the G. M. & N. at Laurel, later at Memphis. He 
was appointed General Freight Agent in 1922 and promoted to Freight 
Traffic Manager June 1, 1937. Upon the merging of the Gulf. Mobile 
and Northern with the Mobile & Ohio in September, 1940, Mr. Gill was 
appointed Assistant General Traffic Manager of the new company. 
For the past year he had been in poor health. During many years he 
was a member of the General Committee and the Executive Committee 
of the Southern Freight Rate Association; was a past president of the 
Mobile Rotary Club; a member of the American Legion; the Executive 
Board, American Red Cross, Mobile Chapter; The Traffic and Trans- 
portation Club; Athlestan Lodge, A. F. & A. M.; and the Mobile and the 
Alabama State advisory committees of the National Youth Administra- 
tion. Mr. Gill was a member of the Presbyterian Church. He is sur- 
vived by his widow, Mrs. Marguerite Brown Gill and a son, John 0. 
Gill, Jr., in training with the 740th Signal Corps, U. S. Army, Drew 
Field, Tampa, Florida. 


Albert 7. Gilroy, Traffic Manager, Nassau Smelting & Refining Co., 
died March 5, 1943 at Staten Island, N. Y. He was born on November 
16, 1882 at Staten Island, and educated in the New York public schools, 
being graduated from Boys’ High School, that city. Mr. Gilroy was 
employed as rate clerk by the Old Dominion Line for ten years in his 
youth, and was for 15 years traffic manager for Tupman Thurlow Com- 
pany. He served also as one of the traffic managers of Wilson Pack- 
ing Company and for two years was manager of the Tariff Department 
of the New York State Motor Truck Association, Inc. Following this 
he was in business for himself for five years preceding his employment of 
the Nassau Smelting & Refining Co. Mr. Gilroy was a member of the 
Holy Name Society of St. Mary’s Church, Rosebank, Staten Island, and 
of Elks’ Club Lodge No. 841, Staten Island, N. Y. He is survived by 
his wife, Mrs. Frances Gilroy and three sons; Thomas Peter, of Samson, 
N. Y., with the United States Navy; Charles E., in Hawaii with the 
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United States Army, and Joseph E., at home. Also surviving is one 
daughter, Mrs. Jeanne F. Murray, and two grandchildren. 

Robert H. Harrison, Traffic Manager, Port Everglades, Florida, died 
at his home in Fort Lauderdale on April 11, 1944, from a heart attack. 
He was born in Nashville, Tenn., May 21, 1894, and educated in the 
Grade and High Schools of Richmond, Va. Mr. Harrison was employed 
by the Norfolk Southern Railway for 12 years as executive rate clerk 
at Norfolk, Va. He was then Assistant Traffic Consultant of the Greater 
Miami Traffic Association, Miami, Fla., for three years, and from Sep- 
tember 15, 1943 until his death was in the employ of the Broward County 
Port Authority at Port Everglades as Traffic Manager. Mr. Harrison 
was a veteran of World War I, being discharged with rank of Ser- 
geant, First Class. He was a member of the Baptist Church of Louis- 
ville, Ky.; of the American Legion, Post 113, Virginia Beach, Va.; Post 
36 of Fort Lauderdale; Forty and Eight, and of Number 86, Virginia 
Beach. He was also a member of the Masonic order; of the Southern 
Traffic League; and Secretary of the Florida Rate Conference. He 
had been a member of the rate organization of the Southern Carriers 
for 25 years. Surviving Mr. Harrison, are his wife, Mrs. Beulah Chand- 
ler Harrison ; a son, James Vernon Harrison, who is in the U. S. Navy; 
and two brothers, Edgar and Herbert H. Harrison, of Miami, Florida. 


Arthur J. Maloney, District Traffic Representative, Wesson Oil & 
Snowdrift Company, Gretna, Louisiana, died on December 6, 1943, 
after a brief illness. His parents having died when he was quite young, 
he was forced to leave school in order to support himself, and to get 
his education by close application and independent study. His imme- 
diate superior, Mr. 8S. R. Barnett, Traffic Manager of The Southern 
Cotton Oil Company, wrote of him that he was ‘‘very competent, and 
loyal and fair almost to a fault.”” He added, ‘‘I admired him greatly 
because of these traits and his ability.’” Mr. Maloney’s entire business 
life of about 30 years was spent in the employ of the Wesson company 
except for a brief interval when he was in railroad employ. He is sur- 
vived by his wife and five children, three of the latter being in the 
armed forces—one in the army, one a sergeant of Marines, and one a 
daughter in the Waves. The youngest boy is in school, being educated 
by the older children. Mr. Maloney was of Catholic faith. He was a 
member of the Traffic Club of New Orleans, and had been from its 
origin. He was also a member of Draft Board No. 7 of New Orleans. 


Edwin F. Morgan, Expert Accountant and Analyst with the United 
States Maritime Commission, Washington, died at his home following a 
heart attack on March 11, 1944. He was born March 6, 1879 in Duluth, 
Minnesota, and educated in the public schools of Duluth. Graduated 
from the Duluth High School in June, 1895, he later took courses in 
business and accounting in that city. From 1897 to 1919 Mr. Morgan 
was in railroad service as telegraph operator, station agent, chief clerk to 
division superintendent, and train master on the Great Northern Ry. 
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at St. Paul. Following this he was employed in the accounting depart- 
ment of the Chicago, Rock Island & Pacific, at Chicago. He was in the 
service of the Interstate Commerce Commission from June 15, 1909 
until June 15, 1920, the first five years of this time as examiner of ac. 
counts and the last six years as district accountant of the Central Dis- 
trict, Bureau of Valuation, at Chicago. From June 15, 1920 until the 
early part of 1926, Mr. Morgan was with the Chicago, Burlington & 
Quincy Railroad Company in the Accounting Department, employed 
particularly in connection with valuation matters, federal and state 
taxes. Resigning, he engaged in private practice for some years as a 
railroad accounting and operating expert with office in Washington. 
In 1941 he reentered Government service as above stated, and was so 
employed at the time of his death. Mr. Morgan was a Mason, belonging 
to Superior Lodge No. 236, Superior, Wis., Oriental Consistory Scottish 
Rites, Chicago, Il]., and Almas Temple, Mystic Shrine, Washington. 
He is survived by two nieces, Miss Anne Morgan and Mrs. Florence M. 
Johnstone of Duluth, Minn.; and a nephew, John H. Morgan of Port- 
land, Oregon. 


Milton M. Mount, Secretary and Traffic Manager of Wm. Cameron 
& Company, Waco, Texas, died suddenly of a heart attack in that city 
on November 27, 1943. He was born at Dawson, Texas, September 6, 
1887, came to Waco in 1907 to attend business college and was graduated 
upon the completion of his course. Entering the service of the firm 
with which he was identified throughout almost all of his business life, 
he rose through successive stages from stenographer to assistant in the 
Land, Traffic and Insurance Department, leaving to enlist in the United 
States Army Air Corps on August 5, 1918. Upon receiving his hon- 
orable discharge from the Army July 20, 1919, he was associated with 
the E. H. Bruyere Construction Company until September 1, 1920, when 
he returned to the Cameron organization as first assistant in his former 
department. In 1929 he was elected secretary of the company and a 
member of the board of directors. He also became head of the depart- 
ment. His standing as an authority on traffic matters received na- 
tional recognition through an appointment as advisor to the traffic 
advisory committee, millwork division, of the War Production Board. 
Mr. Mount married Miss Ruth Bruyere of Waco, in 1917. He is sur- 
vived by his widow, three daughters: Shirley, Eleanor and Margaret, and 
by a sister, Mrs. O. K. Vinson of Frost, Texas. He was almost a life- 
long member of the Austin Avenue Methodist Church of Waco, a mem- 
ber of its Board of Stewards, and for two terms the chairman of that 
board. ‘‘The Mitre,’’ a publication issued by the Cameron company for 
the trade, in a two page article devoted to the life of Mr. Mount, says: 
‘*His untiring work for his church was not alone a matter of adherence 
to a creed, but also a means of practical application of the principles of 
Christianity.’’ Other activities included membership in and work with 
various civic and business organizations, including the Lions Club, Ma- 
sonic Lodge, Chamber of Commerce and Traffic Club of which he was 
a former president. 
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George N. Ostrander (Senior), died at his residence, in Saratoga 
Springs, N. Y., on January 19, 1944. He was born in Troy, N. Y., in 
the year 1869. He attended Troy Conference Academy, Poultney, Vt. 
(Methodist), and later studied law in the office of T. A. Griffin, in Al- 
bany. Admitted to the Bar in 1899, he became a member of the legal 
firm of Griffin and Ostrander. Later he maintained his own law office 
and practiced in the city named. Mr. Ostrander was County Attorney, 
Hamilton County, N. Y., and a member of the New York State Bar 
Association. Until January 1, 1944, he was for many years Vice-Presi- 
dent and Manager of Woodlands, Finch, Pruyn & Company, Ine., en- 
gaged in pulp and paper mill operations at Glen Falls, N. Y., and fores- 
try and reforestration—and pulpwood-log and lumber operations in the 
Adirondack Mountain sections of the State. He was also an executive 
of the Empire State Forest Products Association. Forestry was Mr. 
Ostrander’s avocation and hobby as well as one of his professional activ- 
ities. He acquired his knowledge of forestry as a young man by actual 
experience in the Adirondack woodlands. He was active in Republican 
politics in Northern New York State, and at the time of his death was 
Chairman, Saratoga County Republican Committee and a member of 
the Sons of the American Revolution, and of the Saratoga Racing As- 
sociation. Burial was in Albany Rural Cemetery. Mr. Ostrander is 
survived by his wife and one son, George N. Ostrander, Jr., both residing 
in the city of Albany. 


Anson G. Phelps, retired Traffic Manager of the Standard Oil Com- 
pany of New Jersey, died of a heart attack at his home in Hackensack, 
N. J., on June 2, 1944. He had been in ill health for several months. 
Mr. Phelps retired in 1943 after spending 42 years with the company. 
He started as an office boy in 1901. He became manager of the traffic 
department in 1933. Three years later he was made chairman of the 
company’s newly created transportation committee. He was a member 
of the New York Traffic Club. Born in Brooklyn, N. Y., in July 1886, 
Mr. Phelps attended public and high schools there. He is survived by 
his wife, Mrs. Emma Phelps; a daughter, Mrs. Virginia Campbell, and 
a son, Leroy Phelps. 


Richard W. Ropiequet, East St. Louis, Illinois; one of the oldest 
members of the Illinois Bar, died at his home on March 25, 1944, in 
his 57th year of practice. He was born in Belleville, Ill., March 23, 
1866, the son of Frederick and Anna Wangelin Ropiequet, his father 
having been sheriff of St. Clair County during the Civil War. and at 
other times county treasurer and mayor of Belleville. Mr. Ropiequet 
was educated in the Belleville schools and Smith Academy at Washing- 
ton University. He studied law in the office of Judge Charles W. Thomas 
and passed his bar examination when 20 years of age. In addition to his 
law practice he was for some years president of the Jordan Shoe Mfg. 
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Co., and also owned and operated the Royal coal mine at Belleville. A 
Republican, Mr. Ropiequet served as assistant state’s attorney, resign- 
ing in 1898 to join Company D for service in the Spanish-American War. 
A member of the First Methodist Church of Belleville, he was a Sunday 
school teacher for many years, and superintendent of that Sunday 
school for more than fifteen years. He was also state president of the 
Epworth League. He was a past president of the East St. Louis Bar 
Association, a member of the American and Illinois Bar associations, 
a member of the Modern Woodmen of America, was for several 
terms secretary of the Belleville Commercial Club and a member 
of the East St. Louis Chamber of Commerce. Mr. Ropiequet was 
known as ‘‘No. 1 Rooter’’ for East St. Louis high school athletic teams 
and was an ardent! big league base ball fan. He is survived by his wife, 
the former Miss Florence Wagner of Knoxville, Tenn., and by four chil- 
dren, Wilfred C., an attorney; Marion F., athletic coach at Lansdown 
junior high school; Arthur C., a student in the Army Officer candidate 
school at Camp Lee, Va.; and Mrs. R. L. Schmidt of Des Moines, Ia. 
He is also survived by five grandchildren and two great grandchildren. 


G. Noyes Slayton, of the law firm of Slayton & Jackson, New York 
City, was born in Morrisville, Vermont, on August 21, 1888 and died 
February 1, 1944 in the Orange Memorial Hospital of Orange, N. J., 
following an operation. Mr. Slayton was educated in the Morrisville 
and Burlington, Vt., schools, and prepared for college in the Borden- 
town Military Institute. He was graduated from Amherst College in 
1911. He attended Harvard Law School in 1911, 1912 and 1913, and 
received his LL.D. in 1914. After some years in the firm of Burlingham, 
Montgomery & Beecher, Mr. Slayton formed his own firm of Slayton & 
Jackson. He specialized in Maritime law and also conducted a general 
practice. For twenty years he served as Recorder of Millburn and was 
active in Millburn civic life. He has been president of the Wyoming 
Civie Association; and at the time of his death had been president of 
the School Board for 8 years. Mr. Slayton was a member of the Wyom- 
ing Presbyterian Church where he served on the session and on the 
Board of Trustees. He was a Mason; was on the Board of Advisory 
Trustees of the Bordentown Military Institute; on the Essex County 
legal advisory board; a member of the American, the New York State, 
and the New York County Bar Associations; the New York Law In- 
stitute; the National Aeronautics Association; the Maritime Lawyers’ 
Association of the United States; and formerly served with the U. S. 
Rail Road Administration. Among his other memberships were those 
of Phi Beta Kappa, Delta Tau Delta, Tau Kappa Alpha, and Delta 
Sigma Rho. Mr. Slayton is survived by his wife, Mrs. Pauline Fuller 
Slayton, to whom he was married August 2, 1916; a son, First Lieut. 
Henry A. Slayton, of the Army Air Corps, serving overseas; and two 
daughters, Misses Laura Louise and Carolyn Boynton Slayton, of Mill- 
burn. 
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George Fletcher Snyder, solicitor in Washington for the Canadian 
Pacific and other railroads for the past twenty-eight years, and national 
president of the Phi Gamma Delta college fraternity, died December 
93, 1943 at Presbyterian Hospital in Philadelphia, Pennsylvania, after a 
brief illness. He was 68 years old. Born in Geneva, N. Y., on January 
5, 1875, the son of George W. and Mary Johnson Snyder, he attended 
high school in Auburn, N. Y. He first entered the College of the Uni- 
versity of Pennsylvania and then its Law School where he received his 
LL.B. in 1901. Mr. Snyder’s law career started in the offices of former 
Senator George Wharton Pepper, in Philadelphia. He was later Real 
Estate Officer of the Girard Trust Company in that city, and came to 
Washington in 1907, as secretary to the late Senator Stephen B. Elkins, 
of West Virginia. In 1911 he was appointed clerk of the United States 
Commerce Court. In 1915 he became the Washington legal represen- 
tative of the Canadian Pacific and other railroads, a post in which he 
served continuously until his death. He was active for many years 
in University of Pennsylvania alumni affairs, having served as Presi- 
dent of the D. C. Alumni Club, Vice President of the General Alumni 
Society, President of the Associated Pennsylvania Clubs, and Alumni 
Trustee of the University. Mr. Snyder was past president of the Uni- 
versity Club of Washington, a member of the Chevy Chase Club, the 
Phi Gamma Delta Club of New York and Temple-Noyes Masonic Lodge. 
He is survived by his widow, Mrs. Stella R. Snyder, of 1868 Columbia 
Road, Northwest, Washington, D. C. 


Alfred Pembroke Thom, Jr., former General Solicitor of the Associa- 
tion of Railway Executives and later of the Association of American 
Railroads, died in Emergency Hospital, Washington, D. C., February 
22,1944. A member of a distinguished Washington and Virginia family, 
Mr. Thom was the son of the late Alfred P. Thom, prominent Washing- 
ton attorney. He was born in Norfolk December 3, 1883, and educated 
at Norfolk Academy and the Lawrenceville (N. J.), School. He was 
graduated with an A. B. degree from Yale in 1906 and received an 
LL.B. from the University of Virginia in 1909. Soon after graduating 
in law he joined the legal staff of the Southern Railway from which he 
resigned to engage in private practice as a member of the Norfolk law 
firm of Williams, Tunstall & Thom. Mr. Thom became associated with 
the Federal Trade Commission in 1917 in Washington and New York, 
leaving in 1920 to take the positions first herein mentioned. He retired | 
in July, 1943, on account of ill health. From 1923 until his death he 
was a director of the Munsey Trust Company in Washington. Mr. 
Thom was a member of St. Thomas Episcopal Church, Delta Kappa 
Epsilon, the Yale Club of Washington, and the Virginia Alumni As- 
sociation, Washington Chapter. Surviving him are his widow, Mrs. Ros- 
alie Whittle Thom; a daughter, Miss Sally Lyle Thom, both of Wash- 
ington ; and two sons, Lt. Col. Alfred P. Thom III, U. S. A., Fort Bragg, 
N. C., and Conway Whittle Thom, who is in the United States Navy. 
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Charles Marsh Thompson, of the law firm of Pope & Ballard, Chi- 
cago, died unexpectedly on December 30, 1943. Judge Thompson was 
born in Chicago on February 13, 1877, the son of James and Julia Marsh 
Thompson. He attended Chicago Manual Training School and Wash- 
ington and Jefferson College, being graduated from the latter in 1899, 
He received an LL.B. degree from his alma mater in 1933. His Bache- 
lor of Laws degree was from Northwestern University in 1902, and, be- 
ing admitted to the Illinois Bar shortly thereafter, he began the prae- 
tice of law the same year. Judge Thompson was a member of the City 
Council of Chicago for five years, resigning to become a member of the 
Congress of the United States. He was elected a Judge of the Circuit 
Court of Cook County in 1915 and two years later became a Judge of the 
Appellate Court of Illinois, First District. After serving on the 
bench for ten years Judge Thompson was appointed sole trustee of the 
Chicago & Eastern Illinois Railway Company in proceedings under Sec- 
tion 77 of the Bankruptcy Act. As these proceedings approached com- 
pletion he was appointed sole trustee of the Chicago & North Western 
Railway Company, holding this position at the time of his death. Judge 
Thompson was a member of the University Club of Chicago, The Indian 
Hill Club and The Law Club. He is survived by his wife, Mrs. Bessie 
Holbrook Thompson, a daughter, Mrs. Loren R. Converse, and a son, 
John Holbrook Thompson, an attorney of Chicago. 


William Jay Turner, Vice President and General Counsel of Le- 
high and New England Railroad Company and General Counsel of The 
Lehigh Coal and Navigation Company, died in Philadelphia December 
2, 1943 at the age of 77, after a short illness. Mr. Turner was born in 
Philadelphia and had practiced law in that city since his graduation 
from the University of Pennsylvania Law School in 1891. It was mainly 
through his efforts that the Lehigh and New England Railroad Company 
was organized in 1895 as a result of the reorganization of the Pennsy)- 
vania, Poughkeepsie and Boston Railroad Company, which was itself 
the result of successive reorganizations and mergers of several smaller 
roads. He was President of the Lehigh and New England Railroad 
Company from the date of its organization in 1895 to 1907, and there- 
after, to the date of his death, was Vice President and General Counsel 
and a Director, and for the past 10 years had been Chairman of its 
Executive Committee. During his administration as President, im- 
portant branches of the railroad were built and valuable connections ac- 
quired, so that the business of the railroad was greatly expanded and 
it was put on a successful basis as a carrier of cement, anthracite coal 
and other commodities. Mr. Turner was General Counsel for The Lehigh 
Coal and Navigation Company from 1915 to the date of his death and 
a member of its Board of Managers from 1919 to 1938. For many 
years, he was a member of the Board of Directors and the Executive 
Committee of the Girard National Bank and, after the consolidation of 
that bank with others into the Philadelphia National Bank, was also a 
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Director and member of the Executive Committee of the latter bank, 
which is the largest in Pennsylvania and one of the largest in the 
United States. He was actively interested in the Philadelphia Orchestra 
and for ten years served as Vice-President and a Director of the 
organization, rendering invaluable services in putting the orchestra 
on a self-supporting basis by the establishment of a large endowment 
fund. Mr. Turner was largely instrumental in bringing about the 
founding of the National Symphony Orchestra of Washington. He was 
a member of the Rittenhouse and Germantown Cricket Clubs, Union 
League, University of Pennsylvania Alumni Association and the Amer- 
ican, Pennsylvania and Philadelphia Bar Associations. His wife died 
some time before his death. They had no children and the nearest sur- 
viving relatives are three sisters, two of whom are unmarried. 


Albert Courtland Valentine, Assistant Vice President, The Murray 
Company, died February 29, 1944 at Dallas, Texas, of Coronary Scler- 
osis. He was born in Clinton County, N. Y., October 18, 1875. His 
parents removed to Grand Rapids, Mich., when he was 5 years of age, 
and he was educated in the Grammar and High Schools of that city. 
After being graduated, Mr. Valentine entered the service of the Chicago 
& West Michigan Railway. In 1902 he became associated with William 
Edenborn, chairman of the board of the United States Steel Corporation, 
in the construction of the Louisiana Railway & Navigation Company 
from Shreveport, La., to New Orleans. He served that carrier as chief 
clerk to the general manager, and in various capacities in the auditing 
and traffic departments, including the position of traveling freight agent. 
He next became connected with the Texas & Pacific Railway in 1910, as 
traveling freight agent, and later was commercial agent at Dallas. He 
resigned to become traffic manager of the Murray Company as of May 
15, 1913, becoming export sales manager in 1922 and assistant vice presi- 
dent in 1938. Mr. Valentine was a member of the Episcopal Church; 
of the Dallas Chamber of Commerce; the Dallas Athletic Club; and the 
Transportation Club of Dallas (formerly the Traffic Club of Dallas), of 
which he was president in 1923. He was a Mason and a member of the 
Southwestern Shippers Advisory Board. He is survived by his wife, 
Mrs. Katheryn Vance Valentine, of Dallas, two daughters, Mrs. Wallace 
J. Stevenson, Jr., also of Dallas, and Mrs. Richard G. Rowe, Richmond, 
Calif.; and Mrs. Charles W. Anderson, a sister, of Evanston, Illinois. 


George P. Wilson, Instructor and Lecturer in Transportation and 
Traffic Management, Temple University, died. December 22, 1943, at 
Pittsburgh, Pa. Mr. Wilson was born October 12, 1866. Early in life 
he was associated with the Traffic Department of the Philadelphia and 
Reading Railway, and later was Special Agent and Chief of the Tariff 
Bureau of the Pennsylvania Railroad System until 1914. He resigned 
from this position to become Chief of the Bureau of Rates and Tariffs 
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of the Public Service Commission of the Commonwealth of Pennsylvania, 
and served in this capacity until 1918 when he was appointed Commis- 
sioner of Transportation of the Philadelphia Chamber of Commerce. 
Subsequently, he was Traffic Manager of the Bellefonte Central Railroad 
and Practitioner before the Interstate Commerce Commission. He was 
instructor and special lecturer at Temple University from 1920 until 
the time of his death. Mr. Wilson was a member of the Methodist 
Episcopal Church; Traffic Club of Pittsburgh; and various Masonic 
organizations—F’. & A. M., Royal Arch Masons, Knights Templar, and 
Mystic Shrine. He is survived by his sons, G. Lloyd Wilson, Professor 
of Transportation and Public Utilities, University of Pennsylvania, and 
Director, Division of Rates, Office of Defense Transportation and W. 
Herbert Wilson of Pittsburgh, District Manager, Bell Telephone Com- 
pany of Pennsylvania. 


Frederick Hill Wood, of New York City, member of the firm of Cra- 
vath, de Gersdorff, Swaine & Wood, nationally prominent lawyer, died 
suddenly on December 28, 1943. Mr. Wood was born in Lebanon, Maine, 
on January 2, 1877, the son of Frederick Ansel and Mary Calista Hill 
Wood. His preparatory education was concluded at the University of 
Kansas (A.B. 1897), and his legal education received at the University 
of Kansas Law School (LL.B., 1899). Many of his best known cases 
found him before the Supreme Court in challenges to regulatory legis- 
lation sponsored by the Roosevelt administration. He successfully ar- 
gued the Schechter case involving the constitutionality of the National 
Recovery Act, argued down the first Guffey Coal Act in 1936, was on 
the winning side against the Government in the gold-clause controver- 
sies, etc. At various times he represented the Baltimore & Ohio, the 
St. Louis-San Francisco, and other railroads, Bethlehem Shipbuilding 
Corp., Sinclair Refining Corp., and other large corporations. On July 
11, 1914, Mr. Wood married Miss Margery Pearson of New York. Sur- 
viving, besides Mrs. Wood, is a daughter, Patricia, wife of Lt. John T. 
Harrison, Jr., of Lakewood, N. J. 


Respectfully submitted, 


S. R. BARNETT 
JOSEPH J. DEVEL 
Cari GIESSOW 
CHARLES GUTHRIE 
STANLEY M. Low 
ARTHUR MARSHALL 
C. P. ScHRECONGOST 
Dana T. SmitH 
Epwarp H. DeGroot, Jr., Chairman. 
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SPECIAL COMMITTEE REPORTS 


PRACTICE BEFORE REGULATORY BODIES OF STATES AND THE FEDERAL 
GOVERNMENT AND ON THE UNAUTHORIZED PRACTICE OF LAW 


Bills have recently been introduced in Congress which if enacted 
would very substantially affect practice and procedure before the Inter- 
state Commerce Commission. These bills were drafted by the Com- 
mittee on Administrative Law of the American Bar Association and 
reflect the views of that Committee—views that have been approved 
by the House of Delegates of the American Bar Association—with re- 
spect to the provisions that should be contained in a Federal adminis- 
trative code applicable to all administrative agencies. These bills are 
House 5081, introduced in the House of Representatives on June 21, 
1944 by Representative Sumners of Texas, and Senate 2030 introduced 
in the Senate on June 21, 1944 by Senator Eastland. (See: pp. 879-890 
June, 1944 Journal). ; 

The Committee has examined these bills to determine whether they 
contain any provision that might remove from the Interstate Commerce 
Commission the power to prescribe the qualifications of those who prac- 
tice before the Commission, or which might deny the right of properly 
qualified laymen to appear before the Commission in a representative 
capacity. 

Sub-paragraph (a) of Section 5, Appearance, provides that every 
agency shall accord every person 


‘the right at all reasonable times to appear in person or by counsel 
before it and its officers or employes.****’’ 


The Commission has established rules governing the admission to 
practice before it of persons (including both lawyers and non-lawyers) 
who appear in a representative capacity. Paragraph (12) of Section 
17 of the Interstate Commerce Act expressly authorizes the Commission 
to promulgate reasonable rules and regulations relating to admission to 
practice before it, and this particular paragraph clearly gives the Com- 
mission the right to prescribe the qualifications of those who appear be- 
fore the Commission in a representative capacity. It hardly seems that 
the provisions of Sub-paragraph (a) of Section 5 of these proposed bills 
would be construed in such a way as to remove from the Commission the 
power that it now possesses of prescribing the qualifications of those 
who appear before it. 

No hearings have as yet been held before the Committees on the 
Judiciary of the House or the Senate on these bills. When hearings are 
held, a member or members of your Committee will appear and make a 
statement on behalf of the Association of I. C. C. Practitioners respect- 
ing the position that the Association has taken in regard to admission to 
practice before the Commission. The power that the Commission now 
possesses to prescribe the qualifications of those who appear before it 
in a representative capacity should not be taken away from the Com- 
mission. 
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Representative Smith of Virginia introduced in the House on 
August 24, 1944, House 5237, which also deals with practice and pro- 
cedure before Federal administrative agencies. It contains many of the 
provisions that are found in House 5081 and Senate 2030, including the 
provision in Paragraph (a) of Section 5 respecting appearances before 
such tribunals. 

All these bills, as stated, would require substantial modifications in 
practice and procedure before the Commission. There are many pro- 
visions in the bills that would require substantial changes in the in- 
ternal organization and functioning of the Commission. 

Under House 5081 and Senate 2030, the officer or hearing examiner 
who hears the evidence is required to find the relevant facts and enter 
an appropriate order. Upon petition of all the private parties, or upon 
its own motion, or by general rule, the Commission may require the en- 
tire record certified to it for initial decision. Under the present prac- 
tice before the Commission, the hearing examiner usually, though not 
always, issues a tentative report. The parties may file Exceptions to 
the tentative report and may file Replies to Exceptions and may argue 
the matter orally before the Commission after the Commission grants 
their request for oral argument. It would seem that the parties to a 
contested case before the Interstate Commerce Commission are entitled 
in the first instance to a decision by the Commission and not by a mem- 
ber of the Commission’s staff. It seems very doubtful whether the Com- 
mission should be required by statutory mandate to discontinue this 
practice of having its own examiner, selected by it, preside at a hearing 
and prepare a tentative report, a practice referred to with approval by 
the Supreme Court of the United States in Morgan v. United States, 298 
U. S. 468, 478. 

Mr. Commissioner Aitchison dealt at length with the proposals that 
hearing examiners should find the facts and enter appropriate orders in 
the statement that he submitted before the Sub-committee on the Judic- 
iary of the United States Senate at hearings held in 1941. This Sub- 
committee at that time was considering somewhat similar bills. Mr. 
Commissioner Aitchison’s statement appears in the I. C. C. Practitioners’ 
JouRNAL for May, 1941, pp. 694-739. 

House 5237 goes one step further. It sets up three commissioners 
who are to appoint deputy commissioners in lieu of the examiners now 
employed by the various Federal administrative agencies. All cases be- 
fore the Interstate Commerce Commission and other administrative 
agencies are to be heard by these commissioners or deputy commissioners 
who are to find the facts and enter an appropriate order. This order 
is to become final in the absence of an appeal to the particular agency 
or review upon the agency’s own motion. 

The Committee Report which accompanies House 5237 has this com- 
ment to make on the holding of hearings by commissioners or deputy 
commissioners (House Report 1797, 78th Congress, 2nd Session) : 


‘*See. 7: Since Section 6 has been devised to secure a hearing 
as to the facts by independent commissioners or deputy commis- 
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sioners, Section 7 provides for the making of the decision by the 
officer who heard the evidence which, in the absence of appeal to 
the agency, is to be final. This is the method recommended by the 
Attorney General’s Committee on administrative procedure, though 
not adovted in the recent proposals of the American Bar Association 
or in pending bills. It has the merit of not only assuring the sep- 
aration of judicial and prosecuting functions but of eliminating 
the cumbersome procedure requiring intermediate reports by hear- 
ing officers prior to final decision by the agency. This independent 
and simplified procedure does not deprive the agency of the power 
to shape the exercise of its authority or discretion, because the de- 
cisions of hearing commissioners or deputy commissioners are re- 
viewable by the agency pursuant to Section 7 (c) as to all questions 
of law or administrative discretion.’’ (Page 3). 


It will be observed that under this bill tentative reports would be 
eliminated, and if the parties desired a decision by the agency as dis- 
tinguished from a decision by a hearing commissioner, an appeal would 
have to be taken to the agency. 

There are many other changes of far-reaching importance and effect 
which these bills would require in practice and procedure before the 
Commission and in the functioning of the Commission. It would appear 
that some of the provisions of these bills would hamper the Commission 
in the exercise of the powers conferred upon it by the Interstate Com- 
merce Act. The questions raised by these bills merit some further con- 
sideration, study and thought on the part of the Association. These 
questions will be considered at the next meeting of the Executive Com- 
mittee. 


Respectfully submitted, 


CHARLES DONLEY, 

JosEPH J. GEARY, 

Euvmer A. Situ, Chairman. 
September 13, 1944. 





LEGISLATION 


There have been no hearings in Congress with reference to legisla- 
tive matters which might affect our Association, and it is very likely that 
no such hearings will be held until after the elections this year. 

One of the bills which vitally affect our Association is that con- 
cerning Federal Procedure in general, but which, in its present form, 
would cover practice before the Commission. 

This bill is ably sponsored and has the full support of the American 
Bar Association. Generally speaking, it is an effort to streamline Fed- 
eral procedure, and while the general purpose and theory of the proposed 
legislation may be desirable, it is not felt that it should be made applic- 
able to practice before the Commission. 
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If and when this bill is assigned for hearing, it shall be the purpose 
of the Association to outline some method by which we may effectively 
present our views to the respective committees and urge upon them 


the desirability of excepting the Commission from the provisions of the 
bill. 


Harry C. Ames, Chairman 
CHaArRLEs E. Corrertnui 

Tra L. Ewers 

J. Carter Fort 

Gites Morrow 

Porter L. Howarp. 


9-15-44. 
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Antecedents of the Interstate Commerce Act 


By FReperIcK E. Brown, Editor-in-Chief 


It is fundamental that when property is affected with a public in- 
terest it ceases to be juris privati only. That is the principle defined by 
Lord Chief Justice Hale more than two hundred years ago in his trea- 
tise De Portibus Maris, 1 Harg. L. Tr. 78, and has been accepted with- 
out question as an essential element in the law of property ever since. 
Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77. It has been customary in 
England from time immemorial, and in the United States from its first 
colonization, to regulate common carriers, ferries, wharfingers and like 
concerns affected with a public interest and in so doing to fix the maxi- 
mum of charge to be made for services rendered, accommodations fur- 
nished and articles sold. The Court observes further in that epochal 
decision that ‘‘To this day statutes are to be found in many of the 
states upon some or all of these subjects; and we think it has never yet 
been successfully maintained that such legislation comes within any of 
the constitutional prohibitions against interference with private prop- 
erty.’’ 

Prior to 1887 railroad transportation in this country was regulated 
by the principles of common law applicable to common carriers. In 
Munn v. Illinois, supra, the Court was looking to the common law ‘‘from 
whence,’’ as it said, ‘‘came the right which the Constitution protects.’’ 
In several states acts had been passed! to secure the public against un- 
reasonable and unjust discrimination, but the inefficiency of those laws 
and the evils which grew up under the policy of unrestricted compe- 
tition suggested the necessity of legislation by Congress. Interstate 
Commerce Commission v. Baltimore & O. R. Co., 145 U. S. 263, 36 L. 
ed. 699. The familiar Granger cases had intervened, in which the fix- 
ation by a state of maximum transportation rates was held not to be 
a regulation of interstate commerce. Chicago, B. & Q. R. Co. v. State 
of Iowa, 94 U. S. 155, 24 L. ed. 94. Petk v. Chicago & N. W. Ry. Co., 
94 U. S. 164, 24 L. ed. 97; see also Chicago, M. & St. P. R. Co. v. Ackley, 
94 U. S. 179, 24 L. ed. 99; Winona & St. P. R. Co. v. Blake, 94 U. S. 
180, 24 L. ed. 99; Stone v. State of Wisconsin, 94 U. S. 181, 24 L. ed. 
102. (1877) 

According to Interstate Commerce Acts Annotated, vol. 1, p. 132, 
from which the citations are drawn, the first majority opinion of the 
Supreme Court evincing a departure from the doctrine stated in the 
so-called Granger cases was Ruggles v. State of Illinois, 108 U. S. 526, 
27 L. ed. 812. 





1State regulation of railroad rates began with railroad transportation. The 
railroads were chartered by the states, and from the outset, in many charters, max- 
imum rates for freight or passengers, or both, were prescribed. Minnesota Rate Case, 
230 U. S. 352, 57 L. ed. 1511. Interstate Commerce Commission v. Cincinnati, N. O. 
& T. P. Ry. Co., 167 U. S. 479, 42 L. ed. 243. 


—955— 








I. C. C. PRACTITIONERS’ JOURNAL 





Among the earliest of the federal acts concerning transportation 
are those declaring the rights and obligations, or certain of them, of 
parties to federal grants in aid of construction and development dating 
back to the Pacific Railway Acts of 1862 and the Land Grant Act of 
1864. Statutes by way of regulation followed. On June 15, 1866, 
Congress approved the Interstate Communication Act (U. S. Code, Title 
45, Sec. 84) providing that every railroad company in the United States, 
whose road is operated by steam, its successors and assigns, is authorized 
to carry upon and over its road, boats, bridges, and ferries, all pas- 
sengers, troops, government supplies, mails, freight and property on 
their way from any state to another state, to receive compensation 
therefor, and to connect with roads of other states so as to form con- 
tinuous lines for the transportation of the same to the place of desti- 
nation, but without impairment of land grant obligations and on the 
condition, among others, that the Act should not be construed to author- 
ize any railroad company to build any new road or connection with any 
other road without authority from the state in which such railroad or 
connection may be proposed. By the Act of July 28, 1866, (U. S. Code, 
Title 45, Sec. 85) Congress provided compensation for directors, en- 
gineers, commissioners or agents subject to appointment by the govern- 
ment under the grant of land or other subsidies to railroads, at the 
rate of ‘‘$10 per day for each and every day actually and necessarily 
employed, and 10 cents per mile for each and every mile actually and 
necessarily traveled, in discharging the duties required of them, which 
per diem and mileage shall be in full compensation for such services.”’ 
Referring in Union Pacific R. Co. v. Chicago, R. I. & P. R. Co., 163 U. S. 
564, 41 L. ed. 265, to the Act of June 15, 1866, the Court observed ‘‘the 
great public policy in favor of continuous lines thus declared by Con- 
gress’’ and said that ‘‘it is in effectuation of that policy that such bus- 
iness arrangements as will make such connections effective are made.”’ 

The Act to Regulate Commerce was approved February 4, 1887, and 
became effective April 5, 1887. 24 Stat. L. 379. The English Traffic 
Act of 1854 was the pattern for its provisions, or certain of them, with 
reference to reasonableness of rates and substantial equality of treat- 
ment of persons, companies, and the descriptions of traffic. As was said 
in Interstate Commerce Commission v. Baltimore & O. R. Co., supra: 


‘<* * * The English Traffic Act of 1854 contains a clause sim- 
ilar to section 3 of the Interstate Commerce Act, that ‘no such 
company shall make or give any undue or unreasonable preference 
or advantage to or in favor of any particular person or company, 
or any particular description of traffic, in any respect whatsoever, 
nor shall any such company subject any particular person or com- 
pany, or any particular description of traffic, to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever’* * * 


‘** * * These traffic acts do not appear to be as comprehensive 
as our own, and may justify contracts which with us would be 
obnoxious to the long and short haul clause of the Act, or would 
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be open to the charge of unjust discrimination. But so far as 
relates to the question of ‘undue preference,’ it may be presumed 
that Congress, in adopting the language of the English Act, had 
in mind the construction given to these words by the English courts, 
and intended to incorporate them into the statute. McDonald v. 
Hovey, 110 U. S. 619 (28: 269).’’* * * 


The Interstate Commerce Commission, to consist of five members, 
was created by the Act of 1887. In its First Annual Report? December 
1, 1887, the Commission said: 


* * * “The act to regulate commerce was passed under the 
authority conferred upon Congress by the Federal Constitution 
‘to regulate commerce with foreign nations, among the several 
States, and with the Indian tribes,’ and in recognition of a duty 
which, though long delayed, had at length, in the opinion of Con- 
gress, become imperative. The reasons for the delay are well un- 
derstood. When the grant of this power of regulation was made 
by the Constitution the commerce between the States which might 
be controlled under it was quite insignificant both in volume and 
value. It was for the most part carried on by means of coastwise 
vessels and by water craft of various kinds which were sailed or 
otherwise propelled on the lakes, rivers, and smaller streams of 
the interior. On the land there was little that could be said to rise 
to the dignity of interstate commerce, and the regulation of that 
little, as also of that which was exclusively State traffic, was for 
the most part left to the rules of the common law. The exceptional 
regulations, if any seemed to be called for, were made by the State 
laws. In a few cases where persons had associated themselves 
together as regular carriers of persons on definite routes, exclusive 
rights were granted to them by the States as such carriers, the mo- 
tive to such grants being a belief on the part of the State author- 
ities that without the exclusive privilege the regular transportation 
would not be adequately and reliably provided for.’’ * * * 


At that time the total railroad mileage of the United States, partly 
estimated, was 137,986 and the number of railroad companies subject 
to the provisions of the Act was believed to be not less than 1200, op- 
erated by about 500 corporations as carriers engaged either regularly 
or at times in interstate commerce. 

The leading features of the Act of 1887 were defined by the Com- 
mission (p. 10, First Annual Report) as follows: 


* * * “* All charges made for services by carriers subject to 
the act must be reasonable and just. Every unjust and unreason- 
able charge is prohibited and declared to be unlawful. 





2 The Commission then reported to the Secretary of the Interior and the report 
was transmitted by him to Congress. In conformity with the amendment of March 
2, 1889, (25 Stat. L. 2855) the Third and subsequent Annual Reports of the Com- 
mission were made directly to the Senate and House of Representatives. 
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‘‘The direct or indirect charging, demanding, collecting, or 
receiving, for any service rendered, a greater or less compensation 
from any one or more persons than from any other for a like and 
contemporaneous service, is declared to be unjust discrimination 
and is prohibited. 


‘‘The giving of any undue or unreasonable preference, as be- 
tween persons or localities, or kinds of traffic, or the subjecting any 
one of them to undue or unreasonable prejudice or disadvantage, is 
declared to be unlawful. 


‘*Reasonable, proper, and equal facilities for the interchange 
of traffic between lines, and for the receiving, forwarding, and de- 
livering of passengers and property between connecting lines is 
required, and discrimination in rates and charges as between con- 
necting lines is forbidden. 


‘Tt is made unlawful to charge or receive any greater compen- 
sation in the aggregate for the transportation of passengers or like 
kind of property under substantially similar circumstances and con- 
ditions for a shorter than for a longer distance over the same line 
in the same direction, the shorter being included within the longer 
distance. 


‘‘Contracts, agreements, or combinations for the pooling of 
freights of different and competing railroads, or for dividing be- 
tween them the aggregate or net earnings of such railroads or any 
portion thereof, are declared to be unlawful. 


‘‘All carriers subject to the law are required to print their 
tariffs for the transportation of persons and property, and to keep 
them for public inspection at every depot or station on their roads. 
An advance in rates is not to be made until after ten days’ public 
notice, but a reduction in rates may be made to take effect at once, 
the notice of the same being immediately and publicly given. The 
rates publicly notified are to be the maximum as well as the min- 
imum charges which can be collected or received for the services 
respectively for which they purport to be established. 


‘*Copies of all tariffs are required to be filed with this Com- 
mission, which is also to be promptly notified of all changes that 
shall be made in the same. The joint tariffs of connecting roads 
are also required to be filed, and also copies of all contracts, agree- 
ments, or arrangements between carriers in relation to traffic af- 
fected by the act. 


‘*TIt is made unlawful for any carrier to enter into any combi- 
nation, contract, or agreement, expressed or implied, to prevent, by 
change of time schedules, carriage in different cars, or by other 
means or devices, the carriage of freights from being continuous 
from the place of shipment to the place of destination.’’ * * * 


“ 


Reference is made also to the Eleventh Section of the Act by which 
the Commission was created and established, the Twenty-second Sec- 
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tion concerning transportation at free or reduced rates, and the sections 
prescribing the powers and duties of the Commission. 

The wisdom and foresight of the able commissioners submitting 
that first report is evidenced by their comment concerning the future 
course of legislation. To quote: 


* * * ““The Commission has not seen occasion for recommend- 
ing any very considerable changes in the act under which its work 
is performed. It has seemed to its members that the law for the 
regulation of interstate commerce should be permitted to have a 
growth, and that it would most surely as well as most safely attain 
a high degree of efficiency and usefulness in that way. The gen- 
eral features of the act are grounded in principles that will stand 
the test of time and experience, and only time and experience can 
determine whether all the provisons made for their enforcement 
are safe, sound, and workable. When they prove not to be, expe- 
rience will be a safe guide in legislation to fierfect them. 


‘*Incidentally in this report some need of amendment has been 
pointed out. Especially ought the law, as we think, to indicate in 
plain terms whether the express business and all other transporta- 
tion by the carriers named in the act shall be governed by its pro- 
visions. The provision against the sudden raising of rates ought 
to be clearly made applicable to joint rates as well as to others. 
The Commission ought also to have the authority and the means 
to bring about something like uniformity in the method of publish- 
ing rates, which is now in great confusion, and to carefully ex- 
amine, collect, and supervise the schedules, contracts, etc., re- 
quired by the law to be filed, as well as properly to handle the mass 
of statistical information called for by the twentieth section. For 
all these purposes, as well as for others imperfectly provided for, 
a considerable addition to the force employed with the Commission 
will be indispensable. 


‘‘Other matters, and particularly whether transportation by 
water shall be made subject to the act, are submitted to the wisdom 
of Congress without recommendation.’’ * * * 


Recommendations for amendatory legislation were renewed in the 
Second Annual Report of the Commission (1888). They were not car- 
ried into effect but on March 2, 1889, Congress approved the first 
amendments to the Act substantially improving and clarifying the 
original statute. (25 Stat. 855). The amendments were directed to 
Sections 6, 10, 12, 14, 16, 17, 18, 21 and 22. Provisions were added to 
the penal laws; the procedure for hearing interstate commerce cases 
by the courts was improved and provision made for expediting such 
eases. The amendments provided also for court enforcement of repara- 
tion orders of the Commission. Procedure by way of mandamus to 
compel the movement of interstate traffic and the furnishing of equal 
transportation facilities was afforded shippers. Penalties were provided 
for false billing, false classification, ete. The amendments required car- 
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riers to give three days’ notice to the Commission and the public when 
making reductions in rates. No change was made in the original statute 
requiring ten days’ notice with reference to advances in rates. 

By amendment approved February 10, 1891, to Section 12 of the 
Act, the Commission was empowered to require by subpoena the attend- 
ance and testimony of witnesses and the production of documentary 
evidence relating to the business of carriers subject to the Act. (26 
Stat. L. 743). Following the decision of the Supreme Court of the 
United States in the Counselman case, 142 U. S. 547, and as a result 
thereof, a further amendment was approved February 11, 1893, relat- 
ing to the matter of testimony before the Commission. (27 Stat. L. 443). 
By that statute immunity was accorded natural persons required to tes- 
tify or give testimony. 

On March 2, 1893, Congress approved the first federal legislation 
with reference to safety appliances. (27 Stat. L. 531). The Act was 
directed to promotion of safety by compelling common carriers engaged 
in interstate commerce to equip cars with automatic couplers, secure 
grab irons, hand holds, ete. By amendment approved April 1, 1896, (29 
Stat. L. 85) procedure for enforcing the penalty provisions was ampli- 
fied. Further amendments were approved March 4, 1915, to compel 
common carriers to equip locomotives with safe and suitable boilers. 
(38 Stat. L. 1192). 

Accident reports to the Commission were required by the Act of 
March 3, 1901 (31 Stat. L. 1446). It required the Commission to com- 
pile statistics of all collisions, derailments, ete., of railroads engaged in 
interstate commerce, and of accidents to passengers and to employes on 
duty with said railroads. 

On February 19, 1903, Congress passed the legislation commonly 
known as the Elkins Act, a penal statute designed to reach effectively 
those infractions of law, such as payment of rebates and kindred prac- 
tices, which are classed as misdemeanors. - 

Early in 1905, the Senate Committee on Interstate Commerce con- 
ducted an extended inquiry which developed many important arguments 
concerning the question of amendments to the Interstate Commerce Act. 
On request of the Committee, members of the Commission were heard 
and subsequently submitted their recommendations. Those recommend- 
ations took the form of a proposed bill directed to amendments of cer- 
tain sections of the Act as approved February 4, 1887. In its Nineteenth 
Annual Report to Congress (1905) the Commission describes the pur- 
poses of the proposed bill. To quote: 


* * * “Tt will be seen that the changes proposed in the first 
section are designed (a) to somewhat increase the jurisdiction of 
the law as to the carriers subject to its provisions and (b) to bring 
within the scope of the law certain charges and practices which are 
not now subject to regulation or respecting which there is dispute 
as to the power of the Commission. The first purpose is accom- 
plished by leaving out of the first paragraph the phrase ‘under a 
common control, management, or arrangement,’ in order to reach 
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certain classes of carriers which are now exempt from the obliga- 
tions and requirements of the act. The second purpose is sought to 
be accomplished by enlarging the definition of the term ‘transporta- 
tion,’ so as to include the charges for various services, such as re- 
frigeration and the like, which are now claimed to be beyond our 
authority. The obligation to furnish and provide the services here 
referred to is also imposed, which is likewise a point now in dis- 
pute. No other changes are proposed in the first five sections of the 
act, which are commonly spoken of as containing its principal or sub- 
stantive provisions. In other words, the only amendment sug- 
gested in this regard is an enlargement of jurisdiction. * * *’’ 


‘‘* * * Tt will thus be seen that the substantive amendments 
proposed are few in number and easily understood, the remaining 
changes being merely such as are needful to harmonize other parts 
of the act with the main amendments. The length of the bill is 
chiefly caused by the fact that whenever a section of the present 
law is amended in any respect, however unimportant, the entire sec- 
tion as it would read is set forth in full. 


‘*In brief, the proposed measure amends certain sections of 
the act to regulate commerce and is confined to such recommenda- 
tions as are deemed necessary to effect its intended purpose, and 
thereby furnish adequate protection against excessive and discrim- 
inating charges. Other subjects of regulation heretofore considered, 
such as uniform classification, ticket scalping, free passes, and the 
like, are not overlooked or regarded as unimportant, but they are 
altogether subordinate to the essential matters embraced in the bill 
submitted and need not be further discussed in this report.’’ * * * 


Following those recommendations, Mr. Hepburn (M. C. Iowa) 
brought forward January 24, 1906, H. R. 12987 and on June 29, 1906, 
Congress approved ‘‘ An Act to amend the Act to regulate commerce and 
all Acts amendatory thereto and to enlarge the powers of the Interstate 
Commerce Commission.’’ A joint resolution adopted the same day post- 
poned the effective date of the measure until August 28, 1906.2 That 
amendment widened the scope of the regulatory statute and substantially 
increased the powers of the Commission. It provided for two additional 
commissioners. Express provision was made that the term ‘‘common 
earrier’’ as ysed in the Act includes express companies and sleeping 
car companies. All instrumentalities and facilities of shipment or car- 
riage were brought definitely within the scope of the Act. 

This was followed by the familiar Mann-Elkins Act (35 Stat. L. 
648). The legislation has been well defined by Prof. Mohundro from 
whom we quote: 





3 Cases holding August 28, 1906, to be the effective date of the Hepburn Act: 
Louisville & N. R. Co. v. Mottley, 219 U. S. 467, 55 L. ed. 297, 31 Sup. Ct. Rep. 265; 
Meeker v. Lehigh Valley R. Co., 236 U. S. 412, 59 L. ed. 644, 35 Sup. Ct. Rep. 328; 
New York Central & H. R. R. Co. v. Gray, 239 U. S. 583, 60 L. ed. 451, 36 Sup. 
Ct. Rep. 176. 

Cases holding August 29, 1906, to be the effective date: United States v. Louisville 
& N. R. Co., 236 U. S. 318, 59 L. ed. 598, 35 Sup. Ct. Rep. 363. 
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‘The Hepburn Act of 1906 marked the beginning of a new era 
for the Commission in the strength and administration of the Aet 
for the accomplishment of the purpose for which it was enacted. By 
this Act and the Mann-Elkins Act of 1910 the duties and jurisdic- 
tion of the Commission were extended, both as to carriers formerly 
subject to the law, and as to the added agencies of transportation 
and transmission brought under regulation by these acts. Accord- 
ingly, the volume and variety of the Commission’s work was in- 
creased many fold. To expedite the work the simplest and most 
direct forms and methods of procedure practicable were adopted. 
With the increased specific requirements of the law it became neec- 
essary, in the guidance of shippers and carriers, for the Commis- 
sion to formulate definite expressions of its interpretations of the 
various provisions of the law. This procedure proved to be of great 
practical value, not only to shippers and carriers but to the Com- 
mission’s personnel in its endeavor to fulfill the requirements of 
the act. This resulted in harmonious and uniform practices which 
obviated many causes of complaint that otherwise would have arisen 
from conflicting practices, with their resultant discriminations and 
misunderstandings. ”’ 


‘An important addition by the Mann-Elkins Act of 1910, is 
the authority conferred upon the Commission to suspend the oper- 
ation of proposed increases in rate schedules until the propriety and 
reasonableness thereof may be investigated. The exercise of this 
authority results in the elimination, in many eases, not only of the 
vexatious and impossible undertaking of complete or approx- 
imate reparation for damages, but of the inevitable confusion and 
detriment to all concerned which follows the exaction for a time of 
unreasonable increased rates and their subsequent condemnation. 

‘* Another important provision of the Mann-Elkins Act is that 
which places upon the carriers the burden of proof to justify pro- 
posed rate advances. This led to the accumulation of much needed 
information regarding the capitalization, equipment, conditions of 
labor, and markets, and the cost of materials, as well as the physical 
operation of roads.”’ 


The next major legislative development stemmed from the introduc- 
tion by Mr. Adamson (M. C. Ga.) of H. R. 22593, the Valuation Bill, 
March 29, 1912. On a comprehensive legislative record, Congress adopt- 
ed March 1, 1913, the Act to amend an Act entitled ‘‘An Act to Regulate 
Commerce, approved February 4, 1887, and all Acts amendatory thereof 
by providing for the valuation of the several classes of property of car- 
riers thereto and securing information concerning their stocks, bonds and 
other securities.’’ At that time the lines of railroad owned in the United 
States aggregated approximately 250,000 miles and there were another 
125,000 miles of second or additional main tracks and yard tracks and 
sidings. The total railway capital was somewhat more than $19 billion 
and the ratio of debt to capital was 54.8 percent according to the An- 
nual Reports of the Commission. 
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Railroad equipment problems, with especial reference to railroad cars, 
next engaged the attention of the Commission and of Congress. There 
had been acute car shortages and traffic congestion in 1906.4 Again in 
1916-17 the car supply situation and traffic congestion became serious. 
Certainly in this latter period the carriers furnished every reasonable 
facility available to relieve the situation but it was hardly to be ex- 
pected that they could foresee the conditions existing at that time and 
make provision in advance for the abnormal equipment needs. Indeed, 
the Supreme Court had held in Houston & Texas Central R. Co. v. 
Meyers, 201 U. S. 321, and in Interstate Commerce Commission v. Illi- 
nois Central R. Co., 215 U. S. 452, that the railroads’ car supply may be 
legally sufficient and yet not sufficient to meet the demands of shippers 
in unforeseen contingencies, fluctuations in the demand for transporta- 
tion, or unavoidable absence of equipment from a carrier’s line. In its 
Thirtieth Annual Report to Congress (1916) the Commission said : 


** * “Tt seems to us beyond question that largely increased 
railroad facilities are necessary to adequately handle the commerce 
of the country, and that in some way those facilities must be pro- 
vided. It seems, also, that it would be sound public policy to ex- 
haust all reasonable efforts to secure the highest possible degree of 
efficiency from the facilities already possessed. Obviously this can 
not be done by leaving these matters for determination by unani- 
mous vote of all the carriers in the country. Within certain lim- 
its the force of competition between carriers can not be denied. The 
earrier that desires to participate in the movement of traffic must 
earry it as cheaply as its competitor. It must accord as liberal 
rules and regulations as are accorded by its competitor, and these 
competitive influences make unanimity of opinion as to what are 
proper rules and regulations more difficult of attainment than it 
would otherwise be. 

‘‘From these facts and experiences and a study of these con- 
siderations over a substantial period we are led to the conclusion 
that a reasonable degree of the desired and necessary improvement 
can be reached within any reasonable time only by vesting power to 
regulate these questions for all railroads in the appropriate federal 
body, and also providing means by which rules and regulations 
promulgated can be enforced. We recommend that the Commis- 
sion be given definite and specific authority to prescribe for all 
carriers by rail subject to the act rules and regulations governing 
interchange of cars, return of cars to the owning road, the condi- 
tions and circumstances under which such cars may be loaded on 
foreign roads, and the compensation which carriers shall pay to 
each other for the use of each other’s cars. The carriers should be 
required to publish, post, and file with the Commission, under the 
provisions of section 6 of the act, such rules and regulations pre- 
scribed by the Commission, and should be held to an observance of 





4See Car Shortage—Insufficient Transportation Facilities, 12 1. C. C. Rep. 561. 
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those rules and regulations just as they are held to an observance of 
their lawfully published, posted, and filed rates.’’ * * * 


On May 29, 1917, Congress approved ‘‘An Act to amend an Act 
entitled ‘An Act to Regulate Commerce’ as amended in respect to car 
service and for other purposes’’ commonly referred to as the Esch Car 
Service Act. 

The Act to provide for operation of transportation systems while 
under federal control and for the just compensation of their owners and 
for other purposes was approved March 21, 1918. (40 Stat. L. 451). 
The Act providing for termination of federal control of railroads and 
systems of transportation ; to provide for settlement of disputes between 
carriers and their employes; to further amend the Act to Regulate Com- 
merce approved February 4, 1887, as amended, and for other purposes 
was approved February 28, 1920. That statute is the Transportation 
Act, 1920, and is also referred to as the Esch-Cummins Act. 

By the Transportation Act, 1920, Congress undertook to develop 
and maintain for the people of the United States an adequate railway 
system. It recognized as of national concern preservation of the earning 
capacity and conservation of financial resources of the carriers; that 
the building of unnecessary lines of railroad involves a waste of re- 
sources, that the burden of that waste may fall upon the public and that 
the public may ultimately bear the loss resulting from injury inflicted 
by unreasonable and wasteful competition. The new Act imposed an 
affirmative duty on the Commission to fix rates and take other steps to 
maintain an adequate railway service for the public. Interstate Com- 
merce Acts Annotated, vol. 1, p. 139. In the historical note introducing 
that volume it is said that ‘‘Chief among the changes in line with the 
new policy for rounding out the law were’’: 


‘‘(a) The addition of the rule of rate making and recapture 
provisions imposing upon the commission the affirmative duty of 
fixing rates which would, as nearly as may be, yield the carriers a 
fair return and making one-half of the excess over a fair return 
recapturable by the commission for a revolving fund from which 
loans to the carriers were authorized ; 


‘*(b) Widening of the commission’s power under the so-called 
Shreveport doctrine to remove particular instances of discrimin- 
ation against interstate in favor of intrastate commerce, by giving 
the commission direct authority over intrastate rates, without re- 
gard to particular instances of discrimination, when those rates 
as a whole cast a discriminatory burden upon interstate commerce; 

‘*(e) Amplification of the commission’s power to fix rates for 
the future by granting it authority to prescribe minimum or precise 
rates ; 


**(d) Addition of provisions relating to regulation by the 
commission of the amount and terms of capital security issues, and 
of interlocking directorates, of rail carriers; 


**(e) Modification of the provisions against pooling ; 
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‘*(f) Addition of provisions looking to the merger or con- 
solidation of the carriers into a limited number of systems; 

**(g) Modification of the requirement that carriers afford 
facilities for interchange by eliminating the restriction against re- 
quiring them to share their terminals without their consent and 
adding a provision authorizing the commission to require common 
use of terminal facilities under certain circumstances and condi- 
tions ; 

‘*(h) Addition of provisions requiring that a certificate of 
publie convenience and necessity be obtained from the commission 
as a condition precedent to the construction or operation, or to the 
abandonment, of a line of railroad; 


*‘(i) Amplification of the requirements of law and the com- 
mission’s authority in respect of car service, by broadening the 
definition of ‘car service,’ by imposing upon carriers the duty to 
furnish safe and adequate car service and the duty to make just 
and reasonable distribution of coal cars, by broadening the commis- 
sion’s emergency powers so as to cover joint use of terminals and 
directions for priority in transportation, and by authorizing the 
commission to reroute the traffic of any carrier unable properly to 
serve the public; and 

**(j) Amplification of the provisions and the commission’s 
power in respect of divisions of rates. 


‘‘Other important changes consisted of— 

**(k) Removal of the statutory time limit upon the effective- 
ness of the commission’s orders; 

**(1)) Providing a limitation upon the period within which 
carriers might bring actions for recovery of their charges; provid- 
ing for extension, with relation to an action by a carrier, of the 
period previously fixed for shippers; and defining the ‘accrual’ 
of a cause of action; 

‘‘(m) Authorizing the commission to make suitable rules for 
the simplification of tariffs ; 

‘*(n) Authorizing the commission to prescribe depreciation 
charges ; 

‘*(o) Prohibiting carriers from extending credit for charges, 
except under rules prescribed by the commission ; 

‘*(p) Prohibiting, with some exceptions, extra charge to the 
shipper for loading and unloading ordinary livestock at public 
stockyards ; 


‘*(q) Modification of the provisions relating to suspension of 
proposed schedules by providing for entry of an accounting order 
upon expiration of the suspension period without decision by the 
commission ; 

‘‘(r) Addition of provisions to facilitate transportation of ex- 
port shipments and requiring use of a through export bill of lading; 
‘and 
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**(s) Requiring installation of automatic train-control or other 
safety devices. 

‘*(t) The prohibition of discrimination was widened to cover 
the transmission of intelligence; 

‘*(u) The general practice of the commission in granting relief 
under the fourth section was given statutory expression by addition 
of the ‘reasonably compensatory,’ ‘equidistant,’ and ‘potential 
water competition’ provisions of that section; 

‘*(v) The number of commissioners was increased from 9 to 11; 

“‘(w) The restriction as to the number of members necessary 
to constitute a division was modified ; and 


‘*(x) Citation of the amended act as the ‘interstate commerce 
act’ was authorized.’’ 


Over the decade following approval of the Transportation Act, 1920, 
a number of amendments, of limited scope, were approved. Limitations 
of space and volume forbid detailed review of those amendments. 

The Emergency Railroad Transportation Act, 1933, was passed 
June 16, 1933, (48 Stat. L. 211). It is entitled ‘‘An Act to relieve the 
existing national emergency in relation to interstate railroad transpor- 
tation, and to amend Sections 5, 15a and 19a of the Interstate Commerce 
Act.’’ It amended various enumerated sections of the Interstate Com- 
merce Act, provided for the establishment of a Federal Coordinator of 
Transportation and included enabling provisions essential for the fune- 
tioning of that office. The purposes of the law are stated in Section 
254, i. e. 


‘** * *The purposes of this chapter are (1) to encourage and 
promote or require action on the part of the carriers and of subsi- 
diaries subject to chapter 1 of this title, which will (a) avoid un- 
necessary duplication of services and facilities of whatsoever nature 
and permit the joint use of terminals and trackage incident thereto 
or requisite to such joint use; Provided, That no routes now existing 
shall be eliminated except with the consent of all participating 
lines or upon order of the coordinator, (b) control allowances, ac- 
cessorial services and the charges therefor, and other practices 
affecting service or operation, to the end that undue impairment of 
net earnings may be prevented, and (c) avoid other wastes and pre- 
ventable expense; (2) to promote financial reorganization of the 
carriers, with due regard to legal rights, so as to reduce fixed 
charges to the extent required by the public interest and improve 

-  earrier credit; and (3) to provide for the immediate study of other 
means of improving conditions surrounding transportation in all 
its forms and the preparation of plans therefor. * * *’’ 


Motor Carriers 


The measure which became the Motor Carrier Act, 1935, was pro- 
posed in the report of the Federal Coordinator of Transportation, Janu- 
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ary 21, 1935. See in that connection also report of proceeding instituted 
by the Commission, 1932, in Coordination of Motor Transportation, 182 
ICC 263, printed also as 8. D. No. 43, 72nd Congress. Interstate Com- 
merce Acts Annotated, vol. 9, p. 7849. The Act became effective 
generally October 1, 1935, (49 Stat. L. 543, 54 Stat. L. 929) certain of 
its provisions were postponed by the Commission, under authority of 
Section 227 (Section 327, U. S. Code). It was enacted in pursuance of 
a public policy declared by the statute ‘‘to regulate transportation by 
motor carriers in such manner as to recognize and preserve the inherent 
advantages of, and foster sound economic conditions in, such transpor- 
tation and among such carriers in the public interest ; promote adequate, 
economical and efficient service by motor carriers, and reasonable charges 
therefor, without unjust discriminations, undue preferences or preju- 
dices, and unfair or destructive competitive practices; improve the re- 
lations between, and coordinate transportation by and regulation of, 
motor carriers and other carriers; develop and preserve a highway 
transportation system properly adapted to the needs of the commerce of 
the United States and of the national defense; and to cooperate with the 
several States and the duly authorized officials thereof and with any 
organization of motor carriers in the administration and enforcement of 
this chapter.’’ (Part II, See. 202, Aug. 9, 1935, c. 498, see. 1, 49 Stat. 
543). 

Section 202 of the Motor Carrier Act as amended September 18, 
1940, and May 16, 1942, (54 Stat. L. 920, 56 Stat. L. 300) is made non- 
applicable to transportation by motor vehicle by a carrier by railroad 
subject to Part I or by a water carrier subject to Part III, or by a freight 
forwarder subject to Part IV, incidental to transportation or service 
subject to such Parts, in the performance within terminal areas of trans- 
fer, collection, or delivery services, but such transportation shall be 
considered to be and shall be regulated as transportation subject to Part 
I when performed by such carrier by railroad, as transportation subject 
to Part III when performed by such water carrier, and as transportation 
subject to Part IV when performed by such freight forwarder. The 
amendments provide further that Section 202 shall not apply to trans- 
portation by motor vehicle by any person or a common carrier by rail- 
road subject to Part I, and an express company subject to Part I, a 
motor carrier subject to Part II, a water carrier subject to Part III or a 
freight forwarder subject to Part IV in the performance within terminal 
areas of transfer, collection, or delivery service, such transportation to 
be considered as performed by such carrier, express company or freight 
forwarder and to be regulated as such. 

By further amendment, under Second War Powers Act, 1942, ap- 
proved March 27, 1942, authority is conferred upon the Commission, to 
the extent necessary to facilitate the prosecution of the war and not in 
contravention of State laws and regulations with respect to sizes and 
weights of motor vehicles, to make reasonable directions with respect 
to equipment, service, and facilities of motor carriers, and to require 
the joint use of equipment, terminals, warehouses, garages, and other 
facilities, the said authority to be exercised under similar circumstances 
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and procedure and equivalent to the authority the Commission has with 
respect to other carriers under Section 1 (15) of Part I. 

The legislation of 1942 also confers upon the Commission discretion 
without hearings or other proceedings to grant temporary operating 
authority for service by a common carrier or contract carrier by motor 
vehicle to point or points for which there is immediate and urgent need 
for such service and having no carrier service capable of meeting such 
need. 

The Motor Carrier Bill of Lading Act (Sec. 219) added in 1942, 
provides that the provisions of Section 20 (11) and (12) of Part I of 
the Act, together with such other provisions of such Part (including 
penalties) as may be necessary for the enforcement of such provisions 
shall apply with respect to common carriers by motor vehicle with like 
force and effect as in the case of those persons to which such provisions 
are specifically applicable. 


_ Water Carriers 


The national transportation system embraces not only the coastwise 
and intercoastal routes and services but also many thousands of miles 
of navigable channels through the inland waterways. Transportation 
on the Great Lakes, always of major commercial importance, has as- 
sumed relatively enormous proportions in recent years. The Mississippi 
River and tributary waterways provide some 8,000 miles or more of 
navigable channels. Canals along the Atlantic Seaboard, the Erie Can- 
al, also referred to as the New York State Barge Canal, and the more 
recently developed Intracoastal Canal provide navigable channels link- 
ing numerous communities and traffic centers. The Intracoastal Canal 
now extends from Corpus Christi, Texas, to New Orleans, La. It has 
been said that marine equipment of proper draft and otherwise suitable 
ean now be moved under its own power all the way from Boston, Mass., 
via New York Harbor, the Hudson River, Albany and the Erie Canal 
through Buffalo to Chicago, thence through the Illinois Waterway and 
the Mississippi to New Orleans and thence through the Intracoastal 
Canal to Corpus Christi. Should the projected Florida Canal be brought 
to completion, the same equipment could proceed into the Gulf across 
Florida and thence by inland waterway for the most part all the way 
back to Boston. 

It will be recalled that in the Transportation Act, 1920, Congress 
expressed its policy ‘‘to promote, encourage, and develop water trans- 
portation, service, and facilities in connection with the commerce of the 
United States, and to foster and preserve in full vigor both rail and 
water transportation.’’ (Sec. 500). That declaration contemplates that 
where carriers by land and water are brought within the range of the 
regulatory powers of the Commission, as, e. g. in establishing through 
routes or joint rates, there shall be impartial recognition and promotion 
of the interests of all. Mississippi Valley Barge L. Co. v. United States, 
292 U. 8. 282. Since the date of that decision (April 30, 1934) Congress 
has brought within the range of the regulatory powers of the Commis- 
sion not only the routes and rates which were the subject of preceding 
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statutes but also the port-to-port rates, charges, rules and regulations 
of domestic water carriers and has imposed a duty upon water, rail and 
motor carriers, to so coordinate their services as to provide a national 
transportation system by water, highway and rail, as well as other means, 
adequate to meet the needs of the commerce of the United States, of the 
postal service, and of the national defense. 

Antecedents of the Denison Act were ably presented by Mr. Howard 
Hosmer in the September 1943 edition of the JournaL. That Act was 
an extension of the Inland Waterways Corporation Act of June 7, 1924. 

With respect to coastwise and intercoastal carriers and shipping, 
there is an excellent discussion in the December 1943 JourNnaL by Mr. 
Ronald A. Shadburne of the United States Maritime Commission. In 
those studies are found the considerations, or many of them, leading 
ultimately to the adoption of Part III of the Interstate Commerce Act. 

By amendment of March 27, 1942, under the Second War Powers 
Act, 1942, provision is made for Commission grant of temporary opera- 
ting authority to common carriers by water and contract carriers by 
water to provide carrier service to meet immediate and urgent need of 
point or points or within a territory having no service capable of meeting 
such need. 


Freight Forwarders 


By the Act of May 16, 1942, (56 Stat. L. 284) freight forwarders 
were brought within the scope of the Interstate Commerce Act and 
made subject to the jurisdiction of the Interstate Commerce Commis- 
sion. The persons thus made subject to regulation are those who hold 
themselves out to the general public to transport or provide transporta- 
tion of property (otherwise than as a carrier subject to Part I, II or III 
of the Act) or any class or classes of property, for compensation, in 
interstate commerce, and which in the ordinary and usual course (A) 
assembles and consolidates or provides for assembling and consolidating 
shipments of such property, and performs or provides for the perform- 
ance of freight-bulk and distributing operations with respect to such 
consolidated shipments, and (B) assumes responsibility for the trans- 
portation of such property from point of receipt to point of destination 
and (C) utilizes, for the whole or any part of the transportation of such 
shipments, the services of a carrier or carriers subject to Part I, II or 
III of the Act. The general powers and duties of the Commission are 
defined by Section 403 of the statute and its authority over rates and 
practices by Section 406. 

The forwarder legislation is the logical development of the national 
plan of interstate commerce regulation. There is apparently no specific 
precedent or antecedent directed to freight forwarders as such. How- 
ever, their functions and activity in the field of interstate commerce are 
well within the general principles of antecedent legislation and the 
national transportation policy. 

The foregoing review is intended to be responsive to request of cer- 
tain practitioners for a general discussion of the antecedents of the In- 
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terstate Commerce Act and the supplementary or auxiliary statutes 
from which the jurisdiction of the Interstate Commerce Commission has 
been and is derived. It is not offered as a detailed legislative history, 
which is impossible because of limitations of time and space, but rather 
as a fairly complete summary of the legislation in chief upon which the 
currently effective provisions of the Interstate Commerce Act are predi- 
cated and have been expanded. The authorities consulted include, in 
addition to Interstate Commerce Acts Annotated, the 1931 edition of 
Sharfman, the familiar notes of Professor Mohundro and certain reports 
of the Congressional Committees. 

The Interstate Commerce Commission print of the Interstate Com- 
merce Act, Revised to April 1, 1941, and the supplemental print cover- 
ing amendments and additional legislation from April 1, 1941, to August 
7, 1942, provide in the marginal notations opposite each section, a con- 
venient reference to the pertinent statutes at large. Those marginal 
references have been consulted freely in the preparation of the foregoing 
review and the attached appendix. For further and detailed study of 
the subject reference may be made also to the compilation of Mr. Elmer 
A. Lewis, Superintendent Document Room, House of Representatives, 
published by the U. S. Government Printing Office in 1940, which 
itemizes the public laws over the period from August 29, 1916, to June 
30, 1939, and which also provides the text of certain joint resolutions 
and proclamations. 





APPENDIX 
INTERSTATE COMMERCE ACT 
Antecedent and Supplementary Statutes 


Date Title or Subject Citation 

US. Stat. L.* 
February 4, 1887 The Act to Regulate Commerce, cre- 
ating and establishing an Inter- 
state Commerce Commission (Cul- 


lom. Act) 24-379 
March 2, 1889 Amending Cullom Act and extending 
its scope 25-855 


February 10, 1891 Amending Section 12 of original Act 
(to require attendance of witnesses 


and production of evidence) 26-743 
February 11, 1893 Compulsory Testimony Act 27-443 
March 2, 1893 Safety Appliance Act 27-531 
February 8, 1895 Relating to interchangeable mileage 

tickets 28-643 





* Volume and page. 
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Date 
April 1, 1896 
May 28, 1896 
February 11, 1903 
February 19, 1903 


March 2, 1903 
June 29, 1906 


April 13, 1908 
February 25, 1909 
May 6, 1910 

June 18, 1910 


June 25, 1910 
February 17, 1911 
March 3, 1911 


August 24, 1912 
March 1, 1913 
October 22, 1913 


March 4, 1915 
August 9, 1916 
August 29, 1916 


May 29, 1917 
August 9, 1917 
March 21, 1918 
March 2, 1919 
June 30, 1919 
February 28, 1920 


March 4, 1921 
June 10, 1921 


June 7, 1922 


August 18, 1922 


March 3, 1923 


Title or Subject 
Amending Safety Appliance Act 
Amending Act of February 10, 1891 
Expedition of Suits 


Liability of Carrier and Agents (El- 
kins Act) 


Safety Appliance Act 


Amending the Act to Regulate Com- 
merce (Hepburn Act) 


Amending Sec. 1—Pass provisions 
Amending Sec. 20 (Carrier Records) 
Accident Reports Act 


Mann-Elkins Act (Established the 
Commerce Court) 


Expedition of Suits 

Boiler Inspection Act 

Transferring jurisdiction to District 
Courts (Expedition of Suits) 

The Panama Canal Act 

The Valuation Act (Adamson Act) 


District Court Jurisdiction Act 
(Abolishing Commerce Court) 


First Cummins Amendment 
Second Cummins Amendment 


Amending Section 6 (8) of the Act 
to Regulate Commerce 


Esch Car Service Act 


Commission Organization Amendment 


Federal Control Act 

Federal Control Act Amended 

Federal Control Act Amended 

Termination of Federal Control and 
further amending Act of Febru- 
ary 4, 1887 (Transportation Act, 
1920) 

Transportation of Explosives Act 

Amending See. 407, Transportation 
Act, 1920 

Amending Valuation Act with ref- 
erence to Land 

Interchangeable mileage and script 
coupon tickets 

Amending Sec. 206, Transportation 

Act, 1920 


Citation 
29-85 

29-184 
32-823 


32-847 
32-943 


34-584 
35-60 

35-648 
30-350 


36-539 
36-854 
36-913 


36-1167 
37-566 
37-701 


38-208 
38-1196 
39-441 


39-604 
40-101 
40-270 
40-451 
40-1290 
41-34 


41-456 
41-1444 


42-27 
42-624 


42-827 





I. C. C. PRACTITIONERS’ JOURNAL 





























Date 
June 7, 1924 
January 30, 1925 
July 3, 1926 
February 26, 1927 


March 4, 1927 
April 23, 1930 


June 16, 1933 
June 19, 1934 


June 27, 1934 
May 23, 1935 
August 9, 1935 
August 12, 1935 


April 16, 1936 
July 5, 1937 


August 25, 1937 
September 18, 1940 
October 9, 1940 
April 5, 1941 


May 16, 1942 ) 
September 1, 1942) 
August 7, 1942 


Title or Subject 
Statute of Limitations 
The Hoch-Smith Resolution 
Extending the Cummins Amendment 


Transportation of blind persons and 
euides 


The Newton Amendment 


Amending See. 20, as to notice and 
filing of claims 


Emergency Railroad Transportation 
Act, 1933 

Repeal as to communications by wire, 
ete. 

Amending Section 22 

Annual reports of Commission 

Amending Motor Carrier Act 

Amending See. 3 (Galveston case 
principle) 

Carriage of Goods by Sea Act 


‘*Seeing-eye’’ and other guide dogs 
accompanying blind passengers 


Amending Sec. 22 
Transportation Act, 1940 
Dangerous Cargoes Act 


Joint Board Transportation Requests 
(Part IT) 


Freight Forwarders 


Extending provisions of Sec. 20 (11) 
and (12) to motor carriers 


Citation 
43-633 
43-801 
44-835 


44-1247 
44-1446 


46-251 


48-211 


48-1102 


48-1264 
49-287 


49-543 


49-607 
49-1207 


50-475 
50-809 
54-899 
54-1043 
55-114 
56-284 


56-746 








Making the Record* 


Some years ago former Chief Judge Frederick E. Crane of the New 
York Court of Appeals commented as follows upon the ability of at- 
torneys to express themselves : 

‘*It is surprising how few lawyers are able to think clearly and talk 
plainly. Many are the learned men of rank and standing in the pro- 
fession who are unable to state in sequence the simplest facts of the case. 
To tell the story of what happened is either beneath them or beyond 
them, and yet this is the principal part of oral argument.’’ 

From the other end of the country Judge Malcolm Douglas of the 
Superior Court of Seattle, Washington, said this: 

‘*Cultivate the use of good English. Nothing more quickly arrests 
the attention or captures the interest of judge and jury than a straight- 
forward argument expressed in clear, simple and classic English.’’ 

In making these observations neither jurist had in mind the court 
reporter, whose trained and attentive ear even more readily notes the 
shortcomings of attorneys in the use of English. What then, it may well 
be asked, impels judges and reporters to make pointed comment on the 
inability of attorneys to express themselves precisely and comprehen- 
sibly ? 

The accelerated tempo of modern life is in some measure responsible 
for this condition. Older members of the Bar will recall the meticulous 
eare with which papers were drawn; the scrupulous deference to court, 


/ ®pposing counsel and witnesses at the trial; the deliberateness and 


scholarliness of utterance which characterized the barrister of former 
years. 

Congestion in the courts, pressure of economic necessity, and the 
nervous haste of modern-day life have apparently changed all this. 
Higher academic requirements for admission to the bar have not re- 
sulted in greater culture, nor in improved ability to express thoughts 
through the medium of language. Chopped enunciation, ragged sen- 
tences, slurred words, poor grammatical construction, are so common- 
place today that the clear and precise wielder of the English tongue 
is the marked exception that arouses the reporter’s wonderment and 
gratification. This is to say nothing of the difficulty experienced by 
many lawyers in presenting fact and argument with logic and cohesion. 

Besides these considerations, and perhaps more fundamental, lies 
the reliance placed by bench and bar upon the ability of him who is 
called upon to record the utterances of court, counsel and witness, often 
at extreme speed and almost invariably with entire disregard of his 
presence by court and counsel alike. 





Editor's Note: This article is from a pamphlet, Making the Record, published 
by the National Shorthand Reporters Association, Louis Goldstein, Secretary, 150 
Nassau St., New York 7, N. Y. 


* Extracts from Journal of the American Judiacature Society, February, 1944, 
Vol. 27, No. 5, pp. 134-139 
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Yet upon ‘‘the silent man’’—the court reporter—rests a grave re- 
sponsibility: the protection of life, liberty and property through the 
sanctity of the record. Were it not for his trained ability, courts could 
not function with the celerity demanded by the present-day volume of 
litigation. 

The responsibility of making the record devolves upon counsel un- 
der the supervision of the court. The duty of keeping the record so 
made rests upon the reporter. The reporter is entirely disinterested in 
the record per se; it is made through him for the convenience of coun- 
sel, court, and reviewing bodies. Were the reporter an automatic record- 
ing device, unendowed with human intelligence, the record in many 
instances would be unintelligible to those who make it and depend upon 
it for the protection of life, liberty, and property interests. 

Through the exercise of his brain the reporter is able to translate 
the verbal jumbles of all types of speakers into terms of ponderability. 
Through the use of intelligence, supplemented by experience, he is able 
to keep the record straight when others are -oblivious of the very fact 
that a record is being made. 

Bearing in mind the importance of the finished record to court, coun- 
sel and parties-litigant, it would seem self-evident that those concerned 
in using the record should exercise the greatest degree of care in its 
making. The nationwide experience of reporters over many years leads 
to the inescapable conclusion, however, that exactly the opposite is too 
often the case. 

Attorneys are ever mindful of the effect of their courtroom methods 
upon juries. Many fail to appreciate, however, that indistinct speech, 
poor selection of words, false starts, slovenly enunciation, or a harsh, a 
rasping, a monotonous or an uncultivated delivery, create an unfavor- 
able impression upon those whom it is sought to influence. To that ex- 
tent carelessness of speech may result in distinct disservice to the 
client... .. 


Objectivity of Court and Counsel 


The legal participants in the trial of an action should never lose 
sight of the fact that their utterances are being recorded. Early train- 
ing in this respect is invaluable, for habits ingrained at the outset will 
usually persist, often subconsciously. 

Consciousness of the record and its importance will impel clarity 
of thought and speech, and thereby promote accuracy and readability in 
the transcript. 

Observance of the old adage of thinking before speaking will slacken 
speed to the point where words will be used correctly, false starts avoid- 
ed, and no one will remain in doubt of the meaning or intent of the 
language used. 

Awareness of the record will also result in the elimination of dupli- 
cation of statement and repetition of questions previously put. This 
will effect a more orderly and logical presentation of evidence or argu- 
ment, with consequent reduction in cost of transcript, hence cost of 
litigation. .... 
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Modes of Speech 


Between the resonant utterances of the gifted orator and the almost 
inaudible mumblings of the incoherent witness lies a wide range of 
speech mannerisms and peculiarities. 

In general, nothing is more upsetting to the reporter’s mental 
equilibrium than inability to hear distinctly each word uttered, neces- 
sitating guessing at intervening words and wondering whether the guess 
is correct while the flood of speech goes on and on. 

The acoustics of the courtroom is a factor of importance in this 
respect. Statements of counsel standing directly before the bench, ut- 
tered in confidential tones to the presiding officer, may fail to reach the 
ears of the reporter with sufficient clarity to permit ready recording. 
Extraneous sounds, such as coughs and sneezes, commotion outside the 
courtroom, traffic noises, backfires, horns, whistles, sirens, bands, and 
the like, all affect the ability of the reporter to hear distinctly. 

It is perhaps more important that the reporter hear correctly than 
the judge, for the reporter can then repeat from his notes remarks un- 
heard by the court or counsel. 


Echoing 


One of the most annoying practices of unskilled lawyers is what 
reporters call ‘‘echoing’’; that is, repeating the answers of witnesses 
while mentally attempting to frame the succeeding question. 

Since the reporter is called upon to render a verbatim transcription 
of witnesses’ testimony, the response of the witness to the repeated 
question must be recorded, thus creating an unnecessary duplication, 
distracting to the reporter, time-wasting to the judge or reviewing body, 
and expensive to litigants. 


Overlapping 


Impatient counsel are often guilty of interrupting remarks of the 
court, opposing counsel or the witness. Often this approaches downright 
discourtesy. It places a terrific burden upon the reporter; first, because 
of the attempted or effective drowning out of the first speaker’s last 
words; second, because the reporter, if he hears the end of the first 
statement and the beginning of the interruption, is compelled to carry 
both in mind while writing at terrific speed to ‘‘catch up.”’ 

This being the case when only two persons refuse to let each other 
finish, what can be said or done when three, four or five arise simul- 
taneously to give vocal vent to their outraged feelings? 

The reporter is mindful of the fact that in jury trials it is often 
necessary to shut off a witness about to give inadmissible testimony, 
but this does not exculpate the attorney constantly guilty of the prac- 
tice of interrupting the court or his opponent. The transcript, in such 
cases, may be replete with broken statements. 











1. C. C. PRACTITIONERS’ JOURNAL 





Figures 


When an attorney says ‘‘forty-one-o-six,’’ the reporter must hesi- 
tate momentarily, and sometimes stop the proceedings, to ascertain 
whether counsel means $41.06, $4106.00 or $40,106, with or without the 
dollar sign. Similarly, ‘‘two twenty’’ may refer to an amount, a street 
number, cubic centimeters, two-decimal-twenty or twenty minutes past 
two. In reading numbers of insurance policies some attorneys become 
hopelessly mixed by trying to give the millions, thousands, hundreds and 
digits, whereas the simple procedure of saying ‘‘policy number one- 
eight-seven-four three-nine-two’’ enables the reporter to record without 
mental perturbation. ‘‘October thirty-one’’ may be either ‘‘ October 
31st’’ or ‘October, 1931.’’ 


Many proper names sound alike. Hoffman, Coffman, Laughlin, 
Coffran and Cochran sound so similar that they are apt to be confused by 
the reporter. It often happens, by coincidence, that two names of sim- 
ilar sound will occur in the same case, such as Hyman and Herman, 
Corcoran and Cochrane. 

Proper names should either be spelled out or else enunciated so 
slowly and clearly that there can be no doubt. Reporters are dealing 
with names day in and out; names of witnesses, names of counsel, names 
of securities, names of towns, names of corporations and casual names 
mentioned in testimony. They are familiar with all common names and 
variations in spelling. When a reporter asks how to spell the name of 
Mr. White, do not regard him quizzically ; he is striving for extreme ac- 
curacy in the record. The name can be spelled variously ‘‘ Weit, White, 
Whyte, Wite,’’ and it may be ‘‘ Wyatt.’’ Names such as Przybylowrez, 
Gburezyk or Joswoskoski certainly require spelling if anything is to be 
made of the usual attempted pronounciation of these tongue-twisters. . . . 


Exhibits 


The reporter who is required to mark exhibits (the practice varies 
in different jurisdictions) should be given sufficient time to mark and 
index before the next question is asked or the next step taken. 

When the character of the exhibit is such that it is withdrawn or 
substituted by a photostatic or a verified copy, the record should so note. 

In making offer of an exhibit counsel should identify it briefly; 
e.g., ‘I offer in evidence letter dated February 10, 1943, from A. B. 
Jones to R. H. Smith.’’ It often happens that two or more letters may 
bear the same date. Reference to them by date alone may not entirely 
clarify the record. Reference in succeeding questions to ‘‘this letter’’ or 
“‘that paper,’’ without adequate identification, makes the record mean- 
ingless. 

Indications 


Such expressions as ‘‘over to about here,’’ ‘‘about that long,’’ ‘‘he 
had a bruise right here as big as that, and another over there, but not 
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quite so large,’’ become entirely meaningless when read in the typed 
record. The reporter is not permitted to draw a conclusion from a 
witness’ gestures. The record must be clarified by court or counsel. 


Objections 


The succinct statement of objections on the record makes it possible 
for the court to rule promptly. Judges prefer this practice. Counsel 
will often argue the merits of an offer or a question without actually ob- 
jecting..... 


“Off The Record” 


The reporter is often in a quandary about recording conversation 
between counsel at the Bar. Oftentimes he hears a muttered ‘‘conceded”’ 
or ‘‘I will agree to that’’ without having heard anything more than the 
sound of a whispered conversation, which he assumes has been the sub- 
ject matter of the concession desired. Counsel undoubtedly expect the 
reporter to note the concession, but what it relates to may forever remain 
a mystery, unless counsel makes certain to state the concession or stipu- 
lation clearly on the record. 

Again, counsel will say ‘‘off the record,’’ the signal for the reporter 
to lay down his pen. Discussion continues apace until, after ten or fif- 
teen minutes, counsel becomes aware that something of importance to 
him is not being recorded. 

The resulting dismay of counsel could easily be obviated by a word 
to the reporter : ‘‘I want this on the record,’’ or even a sign of the hand 
to the guardian of the record that recording should be resumed. 

Other than by the phrase ‘‘Discussion off the Record’’ which the 
reporter is compelled in self-protection to indicate in his transcript, 
many hiatuses and failures to connect remain unexplained. 


Glossaries 


In cases involving abstruse terminology, trade names or foreign 
names (technical, patent, international litigation), the trial of a lengthy 
action will be facilitated if in the course of preparation a glossary of 
unusual terms is prepared and handed to the reporter at the outset. 
This will enable the reporter to become acquainted with the words, names, 
spelling, ete., and will forestall interruption during the progress of the 
trial. 


Quotations 


It is an axiom among reporters that attorneys do not read accur- 
ately from printed or typewritten manuscript. Many are the hours 
spent by reporters after court is closed in verifying excerpts from cases 
cited in the course of trial or argument. Often this can be avoided by 
furnishing the reporter an extra copy of the citation quoted, the exam- 
ination from which testimony may have been read, or the brief contain- 
ing the legal citations... . . 
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In general, quotations should be read slowly and clearly, with indi- 
cations of punctuation. This is particularly necessary and important 
when the reporter may have no subsequent access to the original source. 
The beginning and end of quoted matter should always be indicated by 
stating ‘‘quote’’ and ‘‘unquote.”’. ... 


Language Faults 


Anyone who listens attentively to the individual words of counsel 
during the course of a trial or argument will be amazed at the number 
of misspeakings : the use of ‘‘ plaintiff’’ where ‘‘defendant’’ is meant, the 
incorrect reference to dates and exhibit numbers, the failure to connect 
a verb to the sentence after an intervening qualifying clause, the use of 
a poor or an incorrect word in the heat of argument, and so on. 

While the reporter does not claim infallibility, errors which counsel 
in reading the transcript often attribute to the reporter are actually 
errors of counsel not conscious of the faults which creep into rapid-fire 
speech. 

The reporter is permitted, except in jurisdictions where the certified 
transcript constitutes the bill of exceptions, to do a certain amount of 
judicious editing, without in any way changing the sense. Such edit- 
ing is confined to correcting unintentional language faults in unsworn 
statements of court and counsel. The sworn testimony of witnesses is 
of course reproduced exactly as given..... 





BOARD OF INVESTIGATION AND RESEARCH EXPIRES 


The Board of Investigation and Research (Transportation) created 
by the Transportation Act of 1940, expired on September 18th by limita- 
tion of law. 





COL. WILLIAMSON PROMOTED 


Colonel William J. Williamson, Chief of the Traffic Control Di- 
vision, Office of Chief of Transportation, Army Service Forces, has been 
promoted to Brigadier General (temporary appointment) in the Army 
of the United States. 





en 
ny 





Proceedings in Memory of Joseph B. Eastman 


On Tuesday, July 11, 1944, the Commissioners assembled in special 
session to receive resolutions of the Association of Practitioners upon 
the untimely death of Hon. Joseph Bartlett Eastman and to hear a 
motion in behalf of the Association for inclusion of those resolutions 
in the permanent record of the Commission’s deliberations as a memorial 
of the high esteem in which we all held Mr. Eastman. Present on the 
bench were Chairman Patterson and Commissioners Aitchison, Porter, 
Lee, Mahaffie, Miller, Splawn, Alldredge, and Johnson. 


Mr. Warren H. Wagner, President, Association of Interstate Com- 
merce Commission Practitioners, addressed the Commission as follows: 


May it please the Commission: 


On February 17, last, we sat happily together to voice our congrat- 
ulations and good wishes to one who had served a quarter of a century 
as your associate on this august bench. One month later, to the day, 
we stood solemn and silent at his bier. We are met today to move the 
Commission to spread upon the permanent record of the Commission’s 
deliberations certain resolutions as a memorial of the high esteem in 
which we all held Joseph Bartlett Eastman. 

May I ask Mr. Edward H. DeGroot, Jr., Chairman of the Committee 
on Memorials of the Association of Interstate Commerce Commission 
Practitioners, to present a resolution on behalf of the practitioners be- 
fore the Commission. 


Mr. Edward H. DeGroot, Jr., addressed the Commission, as follows : 


May it please the Commission: 


The Association of Interstate Commerce Commission Practitioners 
has adopted certain resolutions to do honor to the memory of Com- 
missioner Eastman which I am directed to present to the Commission. 


RESOLUTIONS 
Whereas: 


On Wednesday morning, March 15, 1944, the Nation was shocked 
and saddened by the untimely death of Joseph Bartlett Eastman, a 
great public servant and an honored and beloved friend of all who 
knew him. He will be long remembered and cherished by all who en- 
joyed the privilege of association with him and the kindly impress of 
his warm friendship. The works of this exemplary administrator are 
recorded in the annals of American legislative and administrative pro- 
cedures. The humanitarian qualities which guided him in his public 
service stand out in bold relief throughout the permanent records of 
his achievements. His life and service were marked by an indomitable 
faith in the growth and development of American ideals. More than 
a thousand years before Christ an Arab chieftain asked, ‘‘If a man die 
shall he live again?’’ Great men have pondered that question and have 
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so ordered their lives that they may live in the memory of those who 
mourn their passing. The all-pervading philosophy of Mr. Eastman was 
one of devotion to the public service, without thought of self. 

Mr. Eastman was born in Katonah, N. Y., June 26, 1882, the only 
son of Reverend John Huse Eastman and Lucy King Eastman. He 
attended the Pottsville, Pa., high school and was graduated from Am- 
herst College in 1904. Thirty-six years later, he was elected to the 
Board of Trustees of Amherst. He received gn LL.D. from his alma 
mater in 1926 and was honored with a similar degree from other insti- 
tutions of learning, including Temple University (1934), Syracuse 
University (1934), Oberlin College (1938), Dartmouth College (1941), 
and the University of Michigan (1942). He was a member of Psi Up- 
silon and Phi Beta Kappa fraternities. 

In 1905, he held the Amherst College fellowship at South End 
House, Boston. From 1906 to 1913, he was secretary of the Public 
Franchise League of Boston. In 1914, he was counsel for the employes 
of various street railway companies in wage arbitration cases. In 
November of that year, he was appointed by Governor David I. Walsh 
to membership on the Massachusetts Public Service Commission. In 
1917, he was reappointed by Governor Samuel W. McCall, and on the 
reorganization of that commission in 1918, reducing its membership from 
five to three, he was appointed to membership on the reorganized com- 
mission. 

On December 19, 1918, Mr. Eastman was appointed a member of 
the Interstate Commerce Commission for the unexpired term of the Hon- 
orable George W. Anderson. He was the youngest man ever appointed 
a member of the Interstate Commerce Commission. Nominated by the 
Democratic President on the assumption that he was a Republican, to 
preserve the political balance contemplated by the statute, Mr. East- 
man wrote to the Senate, as the confirming body, conscientiously explain- 
ing that he was an Independent in politics. The appointment was con- 
firmed. He was reappointed by President Harding on December 20, 
1922, and again by President Hoover on December 17, 1929. The non- 
ination of Mr. Eastman by President Hoover was as a Democrat, where- 
upon Mr. Eastman again advised the Senate that he was neither a Dem- 
ocrat nor a Republican. His impartial political status was a part of the 
splendid philosophy which marked his public service throughout the 
years. Mr. Eastman was reappointed in December 1936 and again in 
1943 by President Roosevelt. In 1939, deviating from the plan of rotat- 
ing its Chairmanship annually, the Commission elected Mr. Eastman 
Chairman for a 3-year period. 

On December 23, 1941, President Roosevelt announced the creation 
of the Office of Defense Transportation and the appointment of Mr. 
Eastman, then Chairman of the Commisson, as Director. Mr. Eastman 
thereupon relinquished the Chairmanship and devoted himself to the 
development and problems of the ‘‘O. D. T.’’ Upon a previous occasion 
of emergency, Mr. Eastman was appointed Coordinator of Transporta- 
tion by President Roosevelt, serving in that capacity during the years 
1933 to 1936. 
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Mr. Eastman completed a quarter century of service as a member 
of the Interstate Commerce Commission on February 17, 1944. At that 
time, the Bar of the Commission was privileged to express to him its es- 
teem and affection at a testimonial dinner sponsored by the Washing- 
ton Chapter of the Association. Never was there a more sincere and 
moving manifestation of regard and admiration for a public officer. 

Upon the decease of Mr. Eastman, a saddened Nation gave expres- 
sion to its sentiments by resolutions and otherwise through the national 
press from coast to coast and from the Hudson Bay to Mexico. The 
President expressed his sorrow in a message sent to Mr. Eastman’s sis- 
ter, his only surviving relative. There was widespread and unanimous 
editorial praise of the splendid public service of Mr. Eastman. His 
passing was mourned throughout the land. 

Much has been written and spoken concerning the great and un- 
selfish public service to which Mr. Eastman devoted his life. Justice 
Brandeis once said that Joseph Eastman had more interest in public 
service and less in his own career than any other man he ever encoun- 
tered. This might well have been said by every practitioner before the 
Interstate Commerce Commission. 

Mr. Eastman was the most frequent and one of the most vigorous 
dissenters on the Interstate Commerce Commission. Many of the of- 
ficial opinions written by him are landmarks in the progress of interstate 
commerce regulation. As a Commissioner, he was distinguished by hard 
work, thoroughness, fairness, clarity, and unswerving pursuit of the 
truth. Wholly free from selfconceit, he had that rarest of virtues, hu- 
mility. He spared no effort to comprehend, in its entirety, whatever un- 
dertaking fell to his lot and to center the full force of his splendid pow- 
ers upon its successful accomplishment. 

Those men live in history who devote their lives to their fellow man. 
Such a man was Joseph Bartlett. Eastman. He rests with those im- 
mortal dead who live again in minds made better by their presence. 

Be it resolved, That we, the members of the Association of Inter- 
state Commerce Commission Practitioners, hereby express our profound 
sorrow and deep regret at the untimely death of this great public 
servant, our friend, the Honorable Joseph Bartlett Eastman; that we 
acknowledge our debt to him for his unfailing patience, fairness, and 
helpfulness over many years; and that we give grateful recognition to the 
inspirational value of his sterling character upon all who came into con- 
tact with him; and 

Be it further resolved, That these resolutions be presented to the 
Interstate Commerce Commission with the prayer that they be embodied 
in its permanent records. 


The Chief Counsel of the Commission, Daniel W. Knowlton, ad- 
dressed the Commission as follows: 
May it please the Commission: 


I feel that all privileged to be here must be deeply moved by the 
resolutions of the Association of Interstate Commerce Commission Prac- 








982 1. C. C. PRACTITIONERS’ JOURNAL 





titioners presented by Mr. DeGroot, the Chairman of its Committee on 
Memorials. The record contained in the resolutions of the outstanding 
events in Mr. Eastman’s life, marking him from his early years as a 
man whose interests and efforts were directed away from self to the ac- 
complishment of things of benefit to his fellowmen, of the great service 
which he in fact performed for his country during years as trying as 
any in its history, and, finally, of the qualities so pronounced in his 
character—great energy, ability and courage, unfailing fairness of judg- 
ment, and unswerving devotion to the truth—is a record which does 
honor to the Commission and all having any part in his achievements. 
I, therefore, on behalf of the Commission and with gratitude for the 
privilege, support the motion of Mr. DeGroot, that the resolutions be 
embodied in the permanent records of the Interstate Commerce Com- 
mission. 

Others of the many fine qualities with which Mr. Eastman was so 
richly endowed and mention of which in the resolutions we looked for- 
ward to with confidence and find spread there in admiring and affection- 
ate terms were his humanitarian qualities, including importantly, his 
friendliness of manner and ready response to friendship offered. Others 
have spoken and will speak of his great accomplishments, but the theme 
I am choosing is his human qualities and the charm he had for all with 
whom he came in contact. 

The rare vacations Mr. Eastman allowed himself, he loved to spend 
in and on the inspiring forests, lakes, and rivers of Quebec, camping, 
canoeing, fishing, and ‘‘hiking’’ with as heavy a load on his back as 
any guide, or, when his work permitted, in the heavily wooded but 
scrub-growth section of northern Ontario and along the northern reaches 
of the great and at times torrential Albany River, flowing northeast in- 
to Hudson Bay. Mr. Eastman’s friends in Canada included Govern- 
ment and railroad officials and equally his guides, two young Canadians, 
and Indian trappers at the Hudson’s Bay Co. posts. 

It was at a Hudson’s Bay Co. post located on the Albany River 
that, in the summer of 1939, Mr. Eastman had his first word of the 
declaration of war in Europe. Squatted on the floor with his ear close to 
the horn of an old-fashioned radio, the factor, half Scotch and half In- 
dian, and seemingly translating the news from the static flowing from 
the horn, announced that Hitler’s armies were already on the march 
against Poland and that England and France had in consequence de- 
clared war on Germany. This news was confirmed 3 days later when, 
in accordance with prior arrangement, Mr. Eastman was met by a small 
commercial plane and returned to a rail head on the Canadian National. 
The pilot, a young English friend of Mr. Eastman’s, had already received 
orders to report for war service with the Royal. Air Force and may well 
have been one of the pilots about whom Churchill said a year later 
‘*Never before have so many owed so much to so few.’’ Like this pilot, 
Mr. Eastman played his part in the war—a splendid part—and with full 
knowledge, I believe, that he would be one of the casualties. 
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The qualities in Mr. Bastman which perhaps mean most to us all 
were the human qualities with which he was blessed. While there was 
enough of sternness, of iron, in his make-up to give ample assurance of 
the accomplishment of his high aims, all was tempered by the friendli- 
ness of his personality and his warm interest in all with whom he worked 
or came in contact. On his death Joseph B. Eastman was acclaimed one 
of the outstanding public servants of all time and these humanitarian 
and human qualities, it seems certain, accounted in no small measure for 
the great success which crowned his efforts; and there is no doubt at all 
of the part they play in ensuring for him the place he holds in our mem- 
ories. 

The Chairman directed that the resolutions be received and be made 
a part of the permanent records of the Commission. 


Response of the Chairman: 


When, on the morning of March 15, 1944, we returned to our offices, 
it was with deep regret that we learned of the death earlier in the day 
of our Brother Eastman, with whom we had worked so long and so 
closely. Had we followed our personal inclinations, we would have 
stopped further deliberations out of respect to the memory of one who 
had been so dear to us, but we knew that in the midst of the trying 
times that confront us, he would not have it that way. At a general ses- 
sion of the Commission held on that day, we unanimously adopted a 
resolution* and directed that it be entered upon the minutes of the 
Commission, and that a suitable copy thereof be prepared and sent to 
Miss Elizabeth Eastman. 

The House Committee on Interstate and Foreign Commerce, pre- 
sided over by Honorable Clarence F. Lea, of California, held a meeting 
on March 31, 1944, and passed resolutions** on the death of Brotber 
Eastman, which were transmitted to the remaining members of his fam- 
ily and to us. 

Various other organizations adopted similar resolutions. 

Senator Burton K. Wheeler, for many years and at present the 
Chairman of the Senate Committee on Interstate Commerce, at a testi- 
monial dinner given to Brother Eastman shortly before his death and 
on the completion of 25 years of service with the Commission, paid 
him this tribute: 


‘‘During my twenty years as a member of the Senate Commit- 
tee on Interstate Commerce I have sat at the feet of Joe Eastman. 
I have consulted with him on various problems from time to time 
and with other members of the Commission. I haven’t always agreed 
with him, or he hasn’t always agreed with me, but when I found 
myself in disagreement with Mr. Eastman, I always questioned my 
own judgment about matters. 





* This resolution is quoted at page 578 of the April 1944 edition of the Prac 
titioners’ Journal. 
j ” resolutions were quoted at pages 585, 586 of the April 1944 Practitioners’ 
ournal. 
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‘*T think that he is an ideal public officer, and I only wish that 
we could have thousands of Joe Eastmans on the various commis- 
sions and bureaus of this Government. And if we did, the people 
of this country would have more respect for their own Government 
and for the commissions of the United States. There wouldn’t be 
the disunity that you find now and the criticism, of the bureaus and 
the commissions of the United States of America. 

‘*T say the greatest tribute that I can pay to Joe Eastman is to 
say that he is an ideal public officer. He is honest, he is sincere, he 
is faithful and he is a hard worker.’’ 


Another active member of the Senate Committee on Interstate Com- 
merce is the Honorable Clyde M. Reed, United States Senator from Kan- 
sas. Senator Reed has written in praise of our late brother, and from 
his communication of July 7, 1944, I quote the following: 


‘*Not in my experience has so much been said about the passing 
of a man who achieved his recognition entirely from a career in the 
public civilian service, with no political tinge attached. That was 
the finest reward that a man of Eastman’s type could ask. What 
I say here would be redundant, but nevertheless I want to say some 
things. 

‘*My acquaintance with Joe Eastman ran over a period of al- 
most a quarter of a century. Our friendship ran concurrent with 
our acquaintance. Through all those years, I always admired and 
trusted him. On the few occasions when our views on matters of 
public policy differed, he was more likely to be right than I.’’ 


These tributes, coming from those who had been in close contact 
with Mr. Eastman over many years, express also the sentiments of us 
who had worked with him for a quarter of a century. As Commissioner 
Aitchison on another occasion has pointed out, Commissioner Eastman 
was the youngest man ever to be placed on the Commission, and, as shown 
by our printed reports, from the very first he bore his full share of the 
burdens of that office. His written views are there as a tribute to his 
endeavors for all time. We who were intimately associated with him 
at the conference table, became better acquainted with the man than 
could those on the outside who were denied this privilege and knew him 
only through his writings. His geniality, his kindliness toward others 
regardless of whether or not they agreed with his views, and his ability 
to explain the most complicated cases simply and clearly were a source 
of inspiration and pride to all of us. His abilities were recognized by 
five successive Presidents of the United States. In 1933, President 
Roosevelt appointed him as Federal Coordinator of Transportation to 
effectuate the purposes of the Emergency Transportation Act of 1933. 
When, for the second time in his career as a member of a regulatory 
commission, this country was plunged into a war, in the prosecution of 
which transportation was to play such an important part, it was fitting 





1e€ 


Rees “CSCS OS GBAEES GD 





SEPTEMBER, 1944 985 








that the President should choose him to be the Director of the Office 
of Defense Transportation and his agent, so that there would not be, 
as German leaders had predicted, a break-down in the American trans- 
portation system. How well he accomplished that task is universally 
known. * * * * 

Portraits of members of the Commission are added to those of their 
predecessors when their service terminates, and are placed in the cabi- 
net in the corridor just outside this hearing room, as a part of the his- 
tory of the Commission. Secretary Bartel will now unveil the portrait 
of our departed brother, and we return to our duties inspired by the 
example of Commissioner Eastman: Resolved, To the best of our abili- 
ties to live up to the example set for us by him. 
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RETIREMENT OF FRANK C. STRATTON 


On October 1, 1892, some fifty-two years ago, the State of Kansas 
contributed to the growing personnel of the Interstate Commerce Com- 
mission a "teen-age youngster who was destined to become in later years 
one of the principal officers of a great administrative agency. It was 
a year of change among the forces of the Commission, then aggregating 
less than 150 employees headed by a Commission of five members of 
which Hon. William R. Morrison, of Illinois, was Chairman. Commis- 
sioner Cooley resigned January 12, Commissioner McDill (Iowa) was 
appointed January 13, and Commissioner Clements (Georgia) was ap- 
pointed March 17, all in the year 1892. Among the employees at that 
time were Frank Lyon, George M. Crosland, Charles F. Gerry, Frank 
C. Stratton and the late Abram P. Worthington. Oldtimers among the 
practitioners will recall also familiar names of the old guard such as 
Henry Talbott, Jesse M. Smith, J. Howard Fishback, John J. McAuliffe, 
Thomas Jackson, John Marchand, James Fitzhugh, William Connolly, 
Hal Remington, Edward M. Graney, Eugene L. Gaddes, and others. 

Following enactment of the Hepburn Amendment (1906) ex- 
panding the jurisdiction of the Commission and increasing its powers, 
the work of the Commission was enormously increased and its forces 
greatly expanded. In 1913 no less than 1023 formal complaints were 
filed and 863 cases were disposed of by the Commission. During that 
year the Commission conducted 1401 hearings, as compared with 1154 
hearings during the previous year, in the course of which approximately 
140,000 pages of testimony were taken. Early in that year the increas- 
ing burden of the Division of Dockets was a matter of serious concern 
to the Commission. On March 16, 1913, Frank C. Stratton was appoint- 
ed Chief of that Division (now the Bureau of Formal Cases). He served 
the Commission and the great public interests it represents in that 
position for a period of more than thirty years. The occasion of his 
retirement, June 30, 1944, was marked by a luncheon at the Willard 
Hotel, Washington, D. C., on July 8th tendered by his associates and 
members of the Association of Practitioners before the Commission. 
Secretary Bartel presided as toastmaster. Former Commissioner Meyer 
addressed the meeting in words of praise for the splendid service of Mr. 
Stratton through the years and expressed the sentiments of all who had 
known or had been associated with the able Chief of the Bureau. 
Commissioner Aitchison also addressed the meeting and his splendid 
tribute should be made a part of the permanent records. To quote: 


Address of Commissioner Aitchison 


When the day comes to muster out a veteran who has rendered 
conspicuous service, he steps from his place in the ranks and takes the 
salute of his comrades as his old outfit passes in review before him. This 
is such an occasion, although he whom we would honor is prevented by 
illness from being present physically. Every man of us as he passes by 
straightens up and gives this fine soldier the very best salute we know 
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how to give, in respect to his long service, in honor of his fidelity and 
skill, and with affection and gratitude as we recall the many years of 
our close and friendly association with him and the numberless oc- 
easions when he has aided and guided us individually or collectively. As 
we pass in review before this comrade who is with us in spirit and intent, 
we feel a thrill of pride in our organization, and in the good soldier 
who has honored us by serving with us, but we have a little choke in our 
throats as we realize that henceforth we must march on without his 
steady step marking the cadence. 

I do not conceal my very keen sense of regret that Mr. Stratton 
hereafter will not be found at his accustomed post. I shall miss his 
encouragement, his friendly approach, his good humored quip, his sym- 
pathy in time of distress. So will all my colleagues miss him, and so 
will his own office force, our whole personnel, and all the nation-wide 
circle of those who appear before us. Yet why should any of us enter- 
tain any poignant regret? When a recruit enlists, he clearly foresees 
as the happiest possible ending of his service the day when, his duties 
all honorably performed, he is to be mustered out with full honors. Our 
regrets are largely selfish ones, based on self pity because he is not to be 
helping us carry on. As far as Mr. Stratton is concerned, we are all 
sympathy for him because he is in physical pain, but despite that, this 
is but the beginning of another stage in the development of a fine 
personality and soul. Not many are so fortunate as to reach such stage. 
We congratulate him on his successful 52 years of active service, during 
the larger part of which he has been charged with exacting and difficult 
duties, and we most cordially voice our sincere good wishes for his 
restoration to health, and his progress and happiness in further stages 
of this process of development. 

It is, possibly, appropriate that I should take a few moments to 
develop two ideas which come to me forcefully. 

Mr. Stratton’s service record seems a simple one. Appointed a 
messenger in October, 1892, he has been an integral part of the Com- 
mission’s docket section continuously ever since, and fur more than 31 
years he has been its head. He has known and served with all but four of 
the 48 men who have been or are Interstate Commerce Commissioners. 
During this long period he has seen the Commission’s duties tremendous-’ 
ly expanded and the variety of its functions many times multiplied. In 
developing policies and procedure for meeting these new duties, some- 
times by radical departure, sometimes by slow growth, he has had an 
important part, and he has brought to bear a keen sense of justice and 
fairness, and administrative ability and imagination tempered by ex- 
perience gained by long and unusual opportunity for observation and 
by contact with thousands of the best minds in the country. The effect 
upon the work and standards of the Commission has been profound. 
Further, the indirect effects of the development of administrative prac- 
tice which he has seen shaped, and in the shaping of which he has daily 
taken part, is felt throughout the whole of the administrative service 
of the land, both federal and state. 
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The other thought is one which many have voiced before, but it 
cannot be repeated too often. An administrative agency is not merely 
men who have been designated as its heads. It is much more than the 
small group of men who perhaps are most conspicuous. They constitute, 
as it were, the general staff, with heavy responsibilities for the formu- 
lation of major objectives and policies and grand strategy to effectuate 
the purposes of the law. But they would be powerless without a loyal, 
skillful, resourceful force of technicians in the necessary grades of 
responsibility. Further, the great bulk of the contacts of the members 
of the public with an administrative agency are with members of the 
staff, rather than with the heads of the agency. So far as a particular 
section of the public is concerned, the member of the agency’s staff who 
deals with the situation involved is personified as the agency. With the 
growth of the modern type of administrative agencies it has become 
recognized as a sound principle that delegation of responsibility to 
staff members should be encouraged in the interest of the efficient and 
just functioning of such agencies. The agencies are forced to make 
such delegation, otherwise they would not be able to function at all. 
Thus the staff members become the trustees of the standing and honor 
of the agency itself. To the everlasting credit of the force of the Inter- 
state Commerce Commission the rank and file have so carried their 
responsibilities as to reflect credit upon the men who have successively 
headed it, and have faithfully and well carried out the policies of the 
Congress. No one has been more conspicuous in this respect than our 
former chief of the dockets section, Mr. Stratton. Modestly, selflessly, 
repeatedly declining promotions which would have taken him away from 
the work he felt himself best qualified to perform, he has done more than 
uphold the best traditions of the Commission. He has had a large part 
in creating those traditions and raising them to ever higher planes: 
hereafter he himself will be one of the best traditions of the Commission. 

Personally and collectively we thank him, we congratulate him, 
and we shall hold every good wish for him and for those dear to him. 


Among the Association officers present was President Warren H. 
Wagner who addressed the meeting briefly, followed by the concluding 
remarks of Mr. Bartel. As a token of appreciation, a gift of war bonds 


was presented to Mr. Stratton by Commission employees and Associa- 
tion members. 


—F. E. B. 




















Comparison of Administrative Procedure Bills 


By Freperick G. Hamuey, Ass’t Gen’l Solicitor, 
National Association of Railroad & Utilities Commissioners 


A far-reaching proposal to strip federal regulatory commissions of 
their present authority to hear and decide cases is contained in H. R. 
5237 (78th Congress), introduced by Representative Smith of Virginia 
on August 24. In lieu of the present procedure, under which hearings 
are conducted by the regulatory commissioners or examiners, H. R. 5237 
would create an independent federal agency comprised of three Com- 
missioners appointed by the President and Deputy Commissioners ap- 
pointed by the Commissioners, with power to hear and decide all fed- 
eral administrative cases. Decisions by these independent hearing 
officers would be subject to review by the regulatory commission in- 
volved, but such review would be confined to matters of law and admin- 
istrative discretion—the findings as to the facts would be conclusive up- 
on the agency. 

The bill contains no provision authorizing or providing for a con- 
tinuanece of the existing procedures for federal-state cooperative pro- 
ceedings, joint hearings and joint board cases. 

Representative Smith is Chairman of the Select Committee to In- 
vestigate Executive Agencies, created by H. Res. 102 (78th Congress) 
and H. R. 5237 represents the unanimous recommendation of that com- 
mittee. In drafting its bill the committee has followed, in general, the 
provisions and language of the administrative procedure bill developed 
by the American Bar Association and recently introduced in the Senate 
(S. 2030—78th Congress) and House (H. R. 5081—78th Congress) by 
the chairmen of the Senate and House Judiciary Committees. But 
the new bill (H. R. 5237) goes much farther in the direction of cir- 
ecumseribing agency procedural powers and enlarging the rights of 
litigants. For example, the American Bar Association bill (S. 2030 
—H. R. 5081) does not place hearing officers in an independent agency 
but provides only that where the hearing is conducted by examiners, 
they shall be selected under Civil Service rules. In the American Bar 
Association bill it is expressly provided that hearings may be conducted 
by State representatives when authorized by statute. 

Among other important features of the American Bar Association 
bill (hereinafter referred to as H. R. 5081) and the Smith bill are the 
following : 


(1) Rule making. Under both bills, agencies are required to 
afford all interested parties an opportunity to participate in the 
formulation of proposed substantive rules. Interested persons are 
given the right to petition for the issuance, amendment or rescission 
of rules. H. R. 5237 also provides that persons may petition for 
clarification of rules. 
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(2) Declaratory orders. H.R. 5081 authorizes (and H. R. 5237 
requires) agencies to make and issue, upon petition of a proper 
party, declaratory orders to terminate a controversy or remove 
uncertainty as to the validity or application of any administrative 
authority, discretion, rule, or order. 

(3) Investigation. Both bills prohibit agencies from issuing 
process, making inspections, requiring reports, or otherwise exer. 
cising investigative powers except ‘‘(1) as expressly authorized by 
law, (2) within its jurisdiction, (3) where substantially necessary 
to its operations, (4) through its regularly authorized representa- 
tives, (5) without disturbing rights of personal privacy, and (6) in 
such manner as not to interfere with private occupation or enter- 
prise beyond the requirements of adequate law enforcement.”’ 

(4) Attorneys. Both bills prohibit agencies from imposing re- 
quirements for the admission of attorneys to practice before it. 

(5) Evidence. H. R. 5081 provides that ‘‘the principles of 
materiality, probative force, and substantiality as recognized in 
judicial proceedings of an equitable nature shall govern the proof, 
decision, and administrative or judicial review of all questions of 
fact.’’ H. R. 5237 provides that the ‘‘rules of evidence recognized 
in judicial proceedings conducted without a jury shall govern. ...’’ 
With respect to the taking of official notice, both bills prohibit agen- 
cies from doing so ‘‘unless of a matter of generally recognized or 
scientific knowledge of established character and unless the parties 
shall both be notified . . . of the specific facts so noticed and accorded 
an adequate opportunity to show the contrary by evidence.”’ 

(6) Consideration of cases. Under both bills, all hearing, de- 
ciding or reviewing officers are required to personally ‘‘consider the 
whole or such parts of the record as are cited by the parties, with 
no other aid than that of clerks or assistants who perform no other 
duties and no such officer, clerk, or assistant shall consult with or re- 
ceive oral or written comment, advice, data, or recommendations re- 
specting any such case from other officers or employees of the 
agency or from third parties.”’ 

(7) Implied powers. H. R. 5237 provides that ‘‘the exercise, 
or attempted exercise, of implied powers by any agency to make 
substantive rules, adjudicate cases, or impose penalties or require- 
ments or withhold benefits is unlawful for any purpose.’’ 

(8) Incenses. Both bills provide that ‘‘except in cases of clear- 
ly demonstrated willfulness or those in which public health, morals, 
or safety require otherwise, no withdrawal, suspension, revocation, 
or annulment of any . . . license shall be lawful unless, prior to the 
institution of administrative proceedings therefor, (the matter) 
shall have been called to the attention of the licensee in writing and 
such person shall have been accorded a reasonable opportunity to 
demonstrate or achieve compliance with all lawful requirements.’’ 

(9) Judicial review. Both bills provide that the court, upon 
review, shall hold an agency rule or order unlawful if ‘‘ unsupported 
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by competent, material, and substantial evidence.’”’ H. R. 5237 
provides that the court ‘‘shall try and determine de novo the facts 
as to the failure of any agency or agent thereof to comply with the 
provisions of this Act.’’ 

(10) Separation of functions. Both bills provide that no pro- 
ceeding, rule, or order where an administrative hearing is required 
shall be lawful unless with reference to that type of proceeding 
‘‘the agency involved shall have previously and completely dele- 
gated either to one or more of its responsible officers . . . all inves- 
tigative and prosecuting functions (over which the agency or its 
remaining membership shall thereafter have exercised no control 
or supervision) and the officers . . . so designated shall have no part 
in the decision or review of such cases... .”’ 














Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces of Our Country 


We are grateful to the members and friends who have sent in the 
information which follows. 

We have been unable as yet to secure information from the Metro- 
politan New York Chapter, but shall be glad to publish its list when 
furnished. 

We shall also be glad to publish corrections, promotions, additions 
etc., as they may be received. 


Captain Leslie L. Anderson (June JourNAL), entered military ser- 
vice in August 1942, and for the past year has been on the staff and 
faculty of the Judge Advocate General School at Ann Arbor, Michigan. 

Major George E. Bourne (April Journal—of Dayton, Ohio) is now 
Officer in Charge, Administration Branch, Signal Corps Inspection 
Agency, War Department, 19 West Fourth St., Dayton, Ohio. Mr. 
Bourne was promoted from the rank of Captain to Major on August 21st 
last. 

Captain Robert A. Cooke, T. C. (May JourNaL), has been honorably 
discharged from the service, and has returned to civil life in his former 
position, Mgr., Traffic Department, American Newspaper Association, 
370 Lexington Avenue, New York 17, N. Y. 

Captaim Roy H. Dahlberg (May Journa), following his assign- 
ment to duty at Ogden, Utah, was given regular basic training at Camp 
Stoneman, Pittsburgh, Calif., and thereafter transferred to Seattle, 
Wash. Later, he was assigned to duty at San Francisco, Calif., his 
present location. 

Captain W. W. Dalton, AC, 0900173 (May JourNAL), is now Major 
Dalton, with address, Truax Field, Madison 7, Wisconsin. 

Candidate J. Edwin Daugherty, 34883588, Class 21-A, Second 
Platoon, T. C. School, O. C. Department, N. O. A. A. B., New Orleans 12, 
Louisiana. Mr. Daugherty, an attorney-at-law, was formerly located 
in the Old Post Office Building, Knoxville, Tennessee. 

Tieutenant Edward M. Grapp, U. S. M. C. (May Journau), having 
finished his training at Harvard, has been assigned to Charlestown Navy 
Yard, Boston, where he is studying Radar. 

Tieutenant Wirt P. Hoxie, U. S. N. R., (June Journat), Address, 
U. 8. 8. P. C. E. 877, Care Fleet Post Office, San Francisco, California. 

Major John N. Hughes, Jr., 0-903303, (Listed in May Journat 
under ‘‘Information Lacking’’), one of the Solicitors for the Milwaukee 
Railroad in Iowa, now on leave, is addressed ‘‘Judge Advocate Office, 
Headquarters, APO 958, Care Post Master, San Francisco, California.” 

Ineutenant James F. Hynan, U. 8S. N. R.. (June Journat), is 
Armed Guard Commanding Officer, S. S. Stony Point; addressed Care 
Fleet Post Office, New York, N. Y. 
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Major J. Harry LaBrum, Signal Corps, U. S. Army (June Jour- 
yaL), is now addressed at Broad and Cherry Streets, Philadelphia, Pa. 
Major Ormie C. Lance, (May Journau), after serving at. various 
ints and in various positions, is now Assistant Staff Judge Advocate, 
MASC, Olmsted Field, Middletown, Pa., (Military Justice Division). 
Major Lance, as additional duty, has served at various times as special 
lecturer on Military Justice, Pre-Induction Training, Army Orienta- 
tion, Combat Intelligence, and Civilian Defense, having had special 
training in Military Government, Civil Affairs, and Air Force Weapons 
and Armament. 

Lieutenant (j. g.) James H. Lyons (formerly with the C. R. I. & 
P. Railway, Fidelity Building, Kansas City, Missouri) is stationed at 
the Naval Supply Depot, Clearfield, Utah. 

Lieutenant Colonel Carl L. Phinney (of Dallas, Tex.), has been 
overseas with the 36th Division since September 1943. See June JoURNAL. 

Tneutenant Reagan Sayers, Jr., (formerly of Rawlings, Sayers 
& Scurlock, Ft. Worth. Tex.,—See June JourNnaL), Counter Intelligence 
Corps, Det. Hq. 3rd U. S. Army, is stationed overseas. His address is 
A. P. O. 403, Care Post Master, New York, N. Y. 

Lieutenant Frank K. Simms, Jr., U. 8. N. R. (June Journau), is at 
present assigned to Squad. V-R-4, U. S. Naval Air Station, Oakland, 
California. 

Lieutenant Colonel Arthur M. Stephens (Formerly General Traffic 
Manager, Standard Oil Co., of Ky., see March JourNna.), recently pro- 
moted to his present grade, is now at the head of the Transport Review 
Section, Traffic Control Division, of the Transportation Corps, Wash- 
ington, D. C., currently engaged in surveying and analyzing all War 
Department freight procurement and distribution in the interest of 
eliminating and avoiding wasteful and unnecessary transportation. 





List of New Members* 


William E. Heller, (A) 406 DeLandrecie Edward J. McAnaney, (A) 30 South 
Building, Fargo, North Dakota. Broadway, Yonkers, New York. 





*Elected to membership during August, 1944 














O. D. T. Orders 


By ArtHur L. Winn, JR. 


Volume of Wartime Traffic Increases 


The nation’s railroad freight load is at an all-time high and war’s 
transportation demands promise to be more exacting than ever. 

Reports received by the ODT show rail carloadings currently ex. 
ceeding 1943 levels, rail hauls growing longer, heavier loads carried 
per car, and the ton-mile total still moving impressively upward. With 
such heavy freight movement now being recorded, the railroads still 
face the problem to be presented by the seasonal traffic peak due in Oc- 
tober, and later that of continuing to carry heavy traffic with operat- 
ing efficiency diminished by winter weather. The great volume of non- 
military freight traffic is accounted for by the enormous wartime stim- 
ulation of production of farm crops, of basic raw materials, of the 
miscellaneous commodities demanded by workers with more money to 
spend, ODT said. 

There is little likelihood of any early let-up in the direct military 
demand for transportation, and Colonel Johnson has said ‘‘the broad- 
ening out of the invasion from Normandy and Mediterranean beachheads 
to the roads to Paris and the Rhine will call for more rapid expendi- 
ture of ammunition and fuel, increased destruction of equipment, and 
more need for haste in rushing supplies to the front. 

‘*Even the sudden collapse of Germany would not necessarily bring 
relief to our railroads,’’ he said, ‘‘as it would mean the turning of the 
tide of rail transportation toward the Pacific instead of the Atlantic, 
with the consequent longer hauls from the production centers of the 
East. The launching of major operations against Japan while the Ev- 
ropean campaigns are in full swing, which is now indicated, will involve 
maximum traffic to both coasts.’’ 

The most comprehensive index of freight-carrying performance is 
that of gross ton-miles, which takes in the entire freight-train tonnage 
and the distance it is carried. Freight gross ton-miles for the first half 
of 1944 amounted to 883,000,000,000, ODT reported. This is an increase 
of 5% over the same period of 1943, of 19% over 1942, and 106% over 
the pre-war year 1939. 

Several reasons for the heavy freight traffic were noted by the ODT 
Director. First, there is the actual military load—the guns, tanks, am- 
munition, food and other supplies for the fighting men. Then, the dis- 
locations caused by the war have piled added traffic on the rails, such 
as the freight once carried by the coastal ships now in the ocean convoys 
and the quantities of petroleum products now carried by rail that once 
went in tankers. Finally; the war is responsible for a greatly increased 


production of raw materials of all kinds that must be carried by the 
railroads. 
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The commodities normally carried in peacetime are bulking unus- 
ually large this year, Colonel Johnson said. Total crop production 
in 1944, the Department of Agriculture estimates, will be the second 
largest on record; the wheat crop of 1944 will break all records, with 
an estimated production of 1,132,105,000 bushels, 300,000,000 bushels 
more than last year and 100,000,000 more than the previous bumper crop 
of 1915. The winter wheat already harvested, ran above the estimate, 
and it was difficult to round up the cars to carry it to market. Trans- 
portation difficulties will undoubtedly be encountered when the spring 
wheat crop has to be moved during the coming weeks. 

The distance freight must be carried has been greatly increased 
during the war years, said the ODT Director. From 1922 to 1943 the 
average freight haul on the entire United States railroad system in- 
ereased from 308 to 470 miles, a gain of 162 miles, or 53 per cent. The 
Director pointed out that while in 20 pre-war years the average haul 
increased only by 60 miles, largely because of the taking on of short-haul 
business by motor-trucks, in the first two years of our participation in 
the war, it increased no less than 102 miles under the influence of the 
new direction given to traffic movement. In 1940 the average haul was 
351 miles, in 1941 it was 368, in 1942 it was 428, in 1943 it was 470, 
and it has been estimated that in the first half of 1944 it jumped to 
498 miles. 

One factor mentioned by the ODT Director as helping to account 
for the longer hauls is the concentration on shipments from interior 
production points to seaboard. In the first six months of this year car- 
loadings of export freight shipped to seaport were nearly fifty per cent 
higher than in 1943; and average daily shipments for export were run- 
ning at a considerably higher figure than ever before since records have 
been kept. 

An index of the entire freight volume being handled is provided 
by carloading figures. Nearly every week of the present year has shown 
an increase in carloadings over the corresponding week of last year. For 
the last week of July the total was 910,633 cars, an increase of 2.8 per 
cent over the same week of 1943. For the 32 weeks ended August 5, the 
aggregate was 26,303,164 cars, as compared with 25,280,011 in 1943. 

The railroads, the ODT Director said, have been carrying on with 
very little additional equipment, and with the loss of 250,000 skilled 
employees to the armed services. The manpower shortage in certain 
supply industries also affects the carriers, through the difficulty in ob- 
taining certain needed items of equipment. 

In carrying the wartime freight load the railroads have cooperated 
with the Interstate Commerce Commission and the ODT, in carrying 
out the program for the maximum utilization of equipment, Colonel 
Johnson said. The orders enjoining full loading of cars are partly 
responsible for the fact that in each of the last five years a new high 
record has been established for the average load carried per freight car. 
In 1939 the figure was 36.8 tons, in 1940 it was 37.7 tons, in 1941 it was 
38.2 tons, in 1942 it was 40.1 tons and in 1943 it reached the new record 
mark of 41 tons. 
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With the huge quantities of war freight moving to seaboard, any 
such congestion as appeared in the last war has been prevented by the 
system of export movement permits issued through the joint action of 
various Government agencies, the ODT Director said. 





Truck Tire Situation Dangerous 


The shortage of medium- and heavy-duty bus and truck tires might 
prove ‘‘calamitous,’’ Guy A. Richardson, assistant director of the Office 
of Defense Transportation has reported to ODT Director Col. J. Monroe 
Johnson. 

ODT, as the responsible claimant agency, had asked the War Prod- 
uction Board to allocate 165,000 tires per month for essential truck and 
bus use only in size 8.25 x 20 and up, for the July, August, and Septem- 
ber period. Refusing ODT’s request on the grounds of military neces- 
sity, the WPB cut the allocation to 57,000 per month but later increased 
it to a possible 73,000 tires monthly, which is less than half of the basic 
minimum requirements determined by ODT. 

Mr. Richardson’s survey showed that reports have been received 
from various sections of the country that a comparatively large number 
of essential medium-and heavy-duty vehicles were out of operation due 
to the inability to obtain replacement tires. Included in the list of in- 
operative vehicles are tank trucks used for hauling petroleum products, 
and others hauling food, war production material, and other vital com- 
modities. 

The prospect of getting these trucks into operating condition again 
is at this time, the report stated, exceedingly gloomy. A number of 
local as well as intercity bus lines have notified ODT that unless tire 
replacements were made available at once, curtailment of service would 
be inevitable. 

A priority and preference list furnished by WPB and certified to 
ODT, contains a large number of services and commodities that are to 
receive the present limited supply of tires in the order listed. The 
Richardson report indicates that until the supply situation improves, 
only those services and commodities at the very top of the list can be 
taken care of—possibly no more than fire fighting, sanitation, mail and 
similar municipal requirements, and some city, suburban and intercity 
bus lines. 

The Richardson report concludes with the observation that the 
medium-and heavy-duty bus and truck tire shortage affecting as it does 
transportation highly essential to the war effort, ‘‘might well prove a 
home front calamity’’ unless some means are found to alleviate the 
situation. 





Rationing of New Vehicles 


Applications of operators of commercial motor vehicles who need to 
purchase new equipment must now be filed through the 142 district 
offices of the ODT located throughout the country instead of the 80 
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any offices maintained by the Bureau of Motor Carriers of the I. C. C. This 

the change became effective July 1. All field work in connection with the 

| of rationing of commercial vehicles is now being handled by the Highway 
Transport Department of ODT. 





Porto Rico Railroads Returned to Private Operation 


The American Railroad Company of Porto Rico, operated since 
fice May 17, 1943 by the ODT, has been returned to private operation. This 
action was taken following a determination by the President that govern- 
ment operation and control are no longer required for successful prose- 





0d. eution of the war. The operation of the railroad while under govern- 
and ment control was under the direction of Manuel G. de Quevedo, director 
= of the ODT Division of Porto Rico 

Ces- 

sed 

ASIC Assistant Director and General Counsel Appointed 

ved Edward J. Connors has been appointed Assistant Director of ODT 
ber upon the resignation of Henry F. McCarthy, who will return to his 
due position as passenger traffic manager for Boston & Maine and Maine 
in- Central Railroads. Mr. Connors is vice president in charge of opera- 
ets tions of the Union Pacific Railroad at Omaha, Nebraska. 

—-. Clair M. Roddewig has been appointed as general counsel of ODT. 


Mr. Roddewig has been serving in various legal capacities with the ODT 
since 1942. Since the resignation of Jack Garrett Scott, Frank Perrin 
of has been acting general counsel. Mr. Perrin will continue as assistant 
general counsel. 








tire 

uld MR. L. B. JACKSON APPOINTED TO HEAD I. C. C. DOCKET SECTION 

| to The Interstate Commerce Commission has announced the appoint- 

to ment of Mr. Luther B. Jackson as Chief of the Section of Dockets to 

The succeed Mr. Frank C. Stratton who retired last July. Mr. Chas. F. Swet- 

ves, nam has been named to the position of Assistant Chief of the Docket Sec- 

be tion, previously held by Mr. Jackson. 

ind _ Both Mr. Jackson and Mr. Swetnam entered the service of the com- 

ity mission more than 30 years ago and have served continuously in the 
Docket Section with the exception that Mr. Swetnam was absent during 

the the first world war when he was in the armed forces. 

oes 

ea NATIONAL ASSOCIATION OF RAILROAD & UTILITIES COMMISSIONERS 

the TO HOLD 1944 WAR CONFERENCE AT OMAHA 


The 1944 War Conference of the Association of Railroad & Utilities 
Commissioners is to be held at the Fontenelle Hotel, Omaha, Nebraska 
from November 14th to 17th. 

On Friday morning, November 17th the subject of Proposed Legis- 
| to lation will be discussed: ‘‘To What Extent, if any, is it Practicable to 
riet Separate the Judicial and Administrative Functions of Regulatory 
Commissions ?’’ 











Rail Transportation 


By A. Rea WiuuiaMs, Editor 


Ex Parte 148 Reopened For Further Hearing 


By order of the Commission dated September 21st, upon further 
consideration of the record, orders heretofore entered therein, and of 
a petition filed September 13th by the National Association of Railroad 
& Utilities Commissioners, et al, to show cause why the Commission 
should not cancel the increases authorized by order of March 2, 1943, 
the I. C. C. has reopened Ex Parte 148 for further hearing. The case 
is, therefore, assigned for further ‘hearing at the office of the Commis- 
sion, in Washington, D. C., before Commissioners Aitchison, Mahaffie and 
Splawn, on October 23, 1944, at 10:00 A. M. 

Oral argument will be heard at the conclusion of the oral testimony. 
Briefs and written arguments will not be expected. 





Sherman Act Complaint 


On August 23rd a complaint was filed by the Attorney General of 
the United States in the U. S. District Court at Lincoln, Nebraska, 
against The Association of American Railroads, The Western Asso- 
ciation of Railway Executives, and numerous individual executives of 
said associations and of the western railroads, charging unlawful com- 
bination and conspiracy in restraint of trade and commerce in the trans- 
portation of freight and passengers among the several states and with 
foreign nations, and that defendants have been and now are parties to 
contracts, agreements, arrangements, and understandings in restraint of 
said trade and commerce, in violation of Sections 1 and 2 of the Sher- 
man Antitrust Act. It is alleged that the offenses charged have 
resulted in various unlawful consequences, including exercise of rate- 
making machinery in such manner as to maintain collusive and non- 
competitive rates for transportation. The complaint prays for dissolu- 
tion of The Association of American Railroads and The Western 
Association of Railway Executives and for perpetual injunction against 
the defendants in the matters complained of. 





ACCOUNTING 


Division 1 of the I. C. C. issued an order dated July 5, 1944 further 
amending the ‘‘Uniform System of Accounts for Steam Railroads, Issue 
of 1943’’ by providing that, effective September 1, 1944, all carriers by 
railroad (except those independently operated as electric lines) shall 
comply with the amended regulations. The amendments relate to 
Accounts 330, 267, 270, 77514, 77614, 785 and 786. 


—908— 

















SEPTEMBER, 1944 999 





—_—— 


Division 1 of the I. C. C. issued orders dated July 10, 1944 post- 
poning until January 1, 1946 the effective dates of its orders of July 
13, 1937 prescribing Account 117 for steam roads and 108% for electric 
railways, relating to Protective Service Revenue—Perishable Freight. 





Depreciation Accounting by Short Lines 


Division 1 of the I. C. C. issued an order dated July 11, 1944 post- 
poning until January 1, 1946 the mandatory requirement for account- 
ing for depreciation of road property, prescribed in its orders of June 
8, 1942, so far as Class II and Class III steam roads are concerned. 

Director C. D. Crandall of the Bureau of Accounts issued Supple- 
ment No. 1 to Accounting Series Circular No. 82, on July 13, 1944, read- 
ing as follows: 

This renews Accounting Series Circular No. 82, dated July 29, 
1943, reading as follows, with the modification only of extending the 
privilege of deferring, until January 1, 1946, compliance with the com- 
pulsory accounting requirements stated: 

In recognition of the heavy burdens the railroads are called upon 
to bear because of the present war conditions, this bureau wishes con- 
structively to afford them relief with respect to accounting requirements 
to the greatest practicable extent consistent with the regulatory statutes. 

In this spirit the Commission’s authority has been obtained, through 
its order dated July 28, 1943, which permits relaxing the instructions 
outlined in Depreciation Section Series Circular No. 10a, detailing ac- 
counting procedure for depreciation of steam railroad road property, 
addressed to operating steam railroad companies, under date of Oc- 
tobr 15, 1942 and its accompanying explanatory memorandum of the 
same date, to the extent that under the order of July 28, 1943: 

1. Classes II and III operating steam railroads may exercise the 
option of deferring, until January 1, 1946, compliance with Section 8, 
“Depreciation Accounting—Road Property,’’ of the special instrue- 
tions of the Commission’s currently effective classification of operating 
expenses, as well as Circular 10a. 

2. Those which have filed Schedule 1 under this circular desiring 
to establish this phase of accounting as of January 1, 1943 will please 
promptly signify their intention of doing so. 

3. Those choosing, under this option, not to establish the specified 
accounting until January 1, 1946 will likewise so state their intention. 

4. Those which have not filed Schedule 1 have been traced for it. 
Responses thereto may be omitted. 

In any event, your cooperation through prompt acknowledgments, 
with the information requested, will greatly accelerate disposition of 
this matter. 

Division 1 of the I. C. C. issued an order under date of August 11, 
1944 requiring all carriers by railroad (except those independently op- 
erated as electric lines) to comply with the ‘‘Uniform System of Ac- 
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counts for Steam Railroads, Issue of 1943,’’ as amended, on or before 
January 1, 1945. 

Another order was issued, by Division 1 of the Commission, under 
date of August 21, 1944, making amendments to the Uniform System 
of Accounts, particularly adding Accounts 70214C, ‘‘ Accrued Depre- 
ciation—Road,’’ and 7024.D—‘‘ Accrued Depreciation—Equipment,’’ 
and making necessary consequential changes in other accounts. 





FINANCE 


The I. C. C. has released a study relating to railroads in receiver- 
ship and trusteeship. On June 30, 1944 there were seventy-eight 
Class I railroads in the hands of the courts, as compared with ninety- 
one on December 31, 1941. On June 30, 1944, three Class I railroads 
were in receivership and twenty-four Class I railroads were in trustee- 
ship. 

Division 4 of the I. C. C. has authorized the issuance of securities 
by the Seaboard Railway Company for the purpose of carrying out the 
reorganization of the Seaboard Air Line Railway Company, now in 
receivership. 

The Chicago & North Western Railway Company, which has been in 
reorganization under Section 77 of the Bankruptcy Act, resumed cor- 
porate operation on June 1. The voting trustees elected a board of 
directors consisting of 15 members, giving broad representation to cen- 
tral western business interests. Roland L. Williams was elected Presi- 
dent; William T. Faricy, Vice President and General Counsel; Lynne 
L. White, Vice President in Charge of Operations; Frank G. Fitz- 
Patrick, Vice President in Charge of Traffic. 

The Pittsburgh, Lisbon and Western Railroad Co., and the Youngs- 
town and Southern Railway Co., have filed application with the I. C. C. 
to merge their properties. The petition states that the merged com- 
pany, to be known as the Youngstown and Southern Railway Co., pro- 
poses to issue the following securities: 

Nine thousand shares of common stock at par of $100; one unse- 
eured note of $500,000, payable in ten equal annual installments of 
$50,000 and bearing interest of 3% per cent, and one $1,000,000 note, 
maturing in 20 years and bearing interest of 4 per cent and secured 
by a first mortgage on all the properties of the merged company. 

These securities, the petition said, would be exchanged for the pres- 
ent outstanding stock, bonds and other obligations of the two compan- 
ies. The capital stock of both companies is owned by the Pittsburgh 
Coal Company. 

The acquisition by the Terminal Railroad Association of St. Louis 
of control of the St. Louis Bridge Company and the Tunnel Railroad of 
St. Louis, through stock ownership, has been approved and authorized 
by the I. C. C. At the same time, the Commission granted authority to 
issue the securities necessary for the consummation of the transaction. 
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Division 4 of the I. C. C. has authorized the Terminal Railroad 
Association of St. Louis to issue $6,740,000 of certificates of deposit 
in respect of a total of 67,400 shares of capital stock. The authorization 
is to enable the applicant to acquire the capital stock of the Bridge Com- 
pany and the Tunnel Railroad by exchange. 

Division 4 of the I. C. C. has granted the Terminal Railroad As- 
sociation of St. Louis authority to issue not exceeding $12,000,000 of 
general-mortgage 4% bonds, to be pledged under the applicant’s re- 
funding and improvement mortgage, dated April 1, 1922 and third sup- 
plement thereto dated July 1, 1939. The bonds are to mature on Jan- 
uary 1, 1953. 

The Cincinnati Union Terminal Company has been authorized by 
Division 4 of the I. C. C. to issue $24,000,000 of first-mortgage 234 per 
cent bonds, series G, to be sold at 101.08 and accrued interest, with 
the proceeds being used to redeem a like amount of outstanding first 
mortgage 314 per cent bonds, series D. Authority also was granted to 
the Pennsylvania Railroad Company, Louisville & Nashville Railroad 
Company, Norfolk & Western Railway Company, Cleveland, Cincinnati, 
Chicago & St. Louis Railway Company, Baltimore and Ohio Railroad 
Company, Chesapeake & Ohio Railway Company, and Cincinnati, New 
Orleans & Texas Pacific Railway Company to assume obligation and li- 
ability jointly and severally as guarantors of the bonds authorized to be 
issued. 





FORMAL CASES 


In Docket 20769—Charge for Protective Service to Perishable 
Freight Protective Service Against Cold, Examiner F. L. Sharpe has 
recommended in his Revised Proposed Report— 

1. Specific costs of furnishing protective service against cold under 
tariff rules. Maximum reasonable charges for service under Rules 509, 
510, 513, 514, 515, 516, 519, 526, 527, and 530. 

2. The failure of carriers in the East to provide Cartiers’ Protec- 
tive Service within the territory served by them is unjust and unreason- 
able. That carriers be extended a reasonable time within which to estab- 
lish such service. 

3. That the demand of Pacific northwest apple and pear shippers 
for Carriers’ Protective Service based upon temperature within the car 
be found reasonable. That carriers be extended a reasonable time within 
which to establish such service from the Pacific northwest, 

4. That complaint in No. 28375 be dismissed. 

In I. C. C. Docket 28974—I nterstate Commutation Fares—Chicago, 
Ill., District, the Commission has denied authority to increase the com- 
mutation fares, upon the grounds that the increase is not necessary to 
maintain an adequate national transportation system, nor to maintain 
essential commutation service, nor to carry out the national transpor- 
tation policy of Congress. 
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The I. C. C. on August 3, dismissed Docket No. 29148, American 
Laundry Machinery Company, et al., vs. Akron, Canton & Youngstown 
Railroad Company, et al. In this case, 144 complainants sought to have 
the Commission set aside permanently the increase in freight rates al- 
lowed in Ex Parte 148. A motion to dismiss the case was filed in behalf 
of the railroads by the A. A. R. The complainants for the most part 
were small concerns located in Massachusetts, Missouri, New York, In- 
diana, Michigan, Ohio, Pennsylvania, Wisconsin, Minnesota, Connecticut, 
and Illinois. 

Ex Parte 128—Investigation of South Buffalo Railway Company 
has been assigned for further hearing before Examiners Koebel and 
Burslem, at the Hotel Buffalo, Buffalo, New York, beginning Septem- 
ber 13, 1944. This is pursuant to the adjournment announced at the 
close of the previous hearing in the reopening of the proceeding by the 
order of the Commission of November 9, 1942. 

The I. C. C. has sustained its prior decision in I. & S. Docket No. 
5120—Routing of Lumber and Fruits from the South to Central Freight 
Territory, and for the second time lifted the suspension of the schedules 
and discontinued the proceeding. The schedules became effective July 3. 

The Commission found to be just and reasonable schedules which 
indicate, by reference to a routing guide, certain routes in CFA terri- 
tory in connection with joint through commodity rates on lumber and 
lumber articles, in carloads from the South and Southwest, and on citrus 
fruits, vegetables, and strawberries, in carloads, fram Florida. 

The Commission reconsidered its report and order of August 11, 
1943 on petition of Florida fruit associations, and Southern lumber as- 
sociations, and denied petitions of the Southern, G. M. & O., N. C. & 
St. L., Friseo and Ill. Central for postponement of effective date of 
order vacating suspension until not later than six months after termi- 
nation of the war. 





LEGISLATION 


Correction 


On page 899 of the June issue of the JouRNAL an error was made 
by the printer in connection with a report on the status of the bill 
S. 1489 known as the Reed Abandonment Bill. In line 6 under the head- 
ing ‘‘Railroad Abandonment Hearings’’ the word ‘‘ Approved’’ should 
have been ‘‘opposed.’’ The statement should have read: ‘‘The Com- 
mission, as a whole, took no position on the bill, but Division 4 of the 
Commission opposed its enactment.’’ 





Federal Transportation Authority Proposed 


Senator Hill, of Alabama, has introduced in the Senate a bill S. 2085, 
to carry out the recommendations of the Board of Investigation and 
Research to set up a permanent Federal Transportation Authority. The 
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Authority will be bi-partisan with three members appointed by the 
President, with Senate approval, with salaries of $10,000 annually. The 
duty of the new agency would be to set up a coordinated transportation 
policy to guide rail, motor and water transport development in the 
nation. 

The bill would also create an Office of Public Transportation Coun- 
sel, in the Department of Justice, and a national transportation ad- 
visory committee to be composed of representatives of Government, 
transportation and business dependent upon transportation facilities. 


H. R. 5196—A bill to amend section 22 of the Interstate Commerce 
Act so as to permit common carriers to grant reduced fares to person- 
nel of the armed services passed the House of Representatives on August 
30, 1944 and is now before Senate Interstate Commerce Committee. 

Hearings on the Boren Land Grant Rate Bill, H. R. 4184 were con- 
cluded by a subcommittee of the Senate Interstate Commerce Committee 
on August 19, 1944. 





MISCELLANEOUS 
Washington Terminal—BLFE Dispute Settled 


The Washington Terminal Company has agreed with the BLFE for 
the payment of wage claims amounting to approximately $500,000, ac- 
eruing under an award of the First Division of the National Railroad 
Adjustment Board, growing out of a dispute as to whether road crews 
of the owning and tenant lines or the employees of the Washington Ter- 
minal Company should move empty passenger equipment between the 
station and the coach yards. The award of the Adjustment Board was 
held to be non-reviewable in the courts. The disputes arose in 1937. 





Vacations With Pay—Engineers and Trainmen 


Col. Walter C. Clephane, a lawyer of Washington, D. C., and Frank 
M. Swacker, a lawyer of New York City, have been appointed by the 
National Mediation Board as ‘‘neutral’’ arbitrators in the vacation with 
pay disputes between the BLE and BRT and the Carriers’ Conference 
Committees, which went to arbitration pursuant to agreement. The rail- 
way labor organizations are represented on the Board by W. P. Ken- 
nedy of the BRT and Alvanley Johnson of the BLE. The carrier mem- 
bers are Messrs. L. W. Horning and J. Y. McLean. The first meeting 
of the Board was held in Chicago on August 21st. 





Railroad Retirement Board Annuities, Pensions, Etc. 


On July 31, 1944 there were 164,442 annuities and pensions of the 
Railroad Retirement Board in force, calling for monthly payments of 
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$10,652,196.02. The average monthly payment is $64.78. The total 
net payments certified to the Secretary of the Treasury under the Rail- 
road Retirement Acts, from their effective dates until July 31, 1944, js 
$834,363,419.87. 





National Railway Labor Panel Chairmanship 


On July 7, 1944 the President appointed the Hon. H. H. Schwartz 
a member and Chairman of the National Railway Labor Panel to sue- 
ceed Dr. Wm. M. Leiserson, resigned. 





Pullman, Inc. Property Disposition 


D. A. Crawford, President, Pullman, Inc., has announced that ne- 
gotiations for the sale of its sleeping car business to the railroad users 
of that service have been opened. Under the proposal, which Pullman 
is working out in accordance with the provisions of a court decree re- 
quiring it to dispose of either its sleeping-car business or manufacturing 
division, the prospective purchasers would receive the opportunity to 
acquire the ‘‘going experienced organization’’ that operates the cen- 
tralized pool of sleeping cars. Mr. Crawford said ‘‘this would assure 
maintenance of the pool system of sleeping car service, which the court 
in effect found to be desirable in the public interest and to the economic 
advantage of the railroads.”’ 





Productive Capital Equipment For Transportation Systems 


Procedures whereby operators of transportation systems may ob- 
tain items of productive capital equipment costing more than $500 per 
unit have been explained by the War Production Board. The explana- 
tion was contained in Interpretation 2 of Preference Rating Order P-142, 
governing material entering into the operation of transportation sys- 
tems. 

Items of productive capital equipment are not limited to rolling 
stock items such as locomotives and cars, but include all items which 
the particular operator normally charges to his capital account, the in- 
terpretation said. Examples are adzers and spike pullers (maintenance 
of way equipment), and lathes and drill presses (shop equipment). 

The interpretation says that Order P-142 permits operators to use 
their Maintenance Repair and Operating Supplies ratings under the 
order to buy minor items of productive capital equipment not exceeding 
$500 per unit (excluding cost of labor), but that operators needing to 
buy such capital items costing more than $500 per unit (excluding cost 
of labor) may not do so under the provisions of P-142. The usual way 
to get these items, the interpretation says, is by applying on Forms 
WPB-541 (PD 1-A) or WPB-1319, or other applicable forms (such as 
WPB-3131) for special items of equipment, or under Order L-41 if a 
construction job covered by that order is involved. 
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West Coast Fuel Oil Shipments 


A ban on the shipment of residual (industrial) fuel oil eastward 
from West Coast States (PAW District 5) was announced on Friday, 
August 25, by the Petroleum Administration. This action was taken 
by issuing Petroleum Administrative Order 23 which became effective 
September 15, 1944. The new order prohibits the delivery of residual 
fuel oil, including railroad and industrial fuel, bunker grade fuel, or 
any crude oil used as residual fuel from any point within the area em- 
braced by the States of Washington, Oregon, California, Nevada, Ari- 
zna, and 20 counties in Idaho to any other point in the continental 
United States. The ban is not applicable to normal tank truck move- 
ments in effect during the six-month period immediately preceding is- 
suance of the order. 

PAW officials explained that the purpose of PAO 23 is to conserve 
fuel oil for military uses along the West Coast and in the Pacific theatre 
and, at the same time, to bring about a more efficient use of the refining 
and producing facilities of Wyoming and Montana. 





Exemptions From Contract Renegotiations 


A number of additional exemptions from contract renegotiation, 
including iron scrap and steel scrap under certain circumstances. have 
been granted by the War Contracts Price Adjustment Board in revisions 
of the Renegotiation Regulations recently issued. 

Under subsection (i) (4) of the act, certain public utility transpor- 
tation exemptions have been added. The board has exempted ‘‘con- 
tracts or subcontracts with common carriers to furnish inland or coastal 
transportation by water, when made at published rates or charges, 
fixed, approved or subject to regulation as to the reasonableness thereof 
by the Interstate Commerce Commission, or when made at rates or 
charges which the Department conducting the renegotiation in its 
discretion shall determine to be no higher than such published rates or 
charges for transportation of a comparable character’’ and ‘‘contracts 
and subcontracts with freight forwarders when made at published rates 
or charges, fixed, approved or subject to regulation as to the reasonable- 
ness thereof by the Interstate Commerce Commission.”’ 





Controlled Materials For Domestic Transportation 


Controlled materials for domestic transportation have been re- 
duced by about one-third from the amounts requested by the Office of 
Defense Transportation for the fourth quarter of 1944, the ODT was 
advised on August 21st, by the War Production Board. 

ODT was notified that, under the Controlled Materials Plan, the 
domestic transportation industry will receive 1,039,100 short tons of 
carbon steel in the October-November-December quarter of 1944, com- 
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pared with a requested 1,532,633 tons. Proportionate amounts of alloy 
steel, copper and aluminum were authorized. In addition to the direct 
ODT allotment, the WPB has set aside an adequate reserve for rail- 
road and local transit maintenance, repair and operating supplies. 

Principal reductions in the amounts requested by the ODT, as claim- 
ant agency for domestic transportation, were in rail and track accessor- 
ies. The new replacement rail request was cut from 550,000 tons to 
360,000 tons and allocations for track accessories from 291,000 tons to 
190,000 tons because of demands on rail mills for shell steel and rails 
for the military. 

ODT was advised that, in making this decision, the WPB recognized 
the necessity of increasing the allotment of new replacement rail and 
accessories as soon as war demands permit. In addition, the WPB said 
that, to the extent essential military requirements and export require- 
ments in support of war can be satisfied with relay rail and used turn- 
outs provided by U. S. railroads, the allotment of new rails and track 
accessories to the ODT will be adjusted upward accordingly. 





New Chief of U. S. Railway Mission to Mexico Appointed 


The Office of the Coordinator of Inter-American Affairs announced 
recently that Elliott V. Vandercook has been appointed Chief of the U. 
S. Railway Mission in Mexico. He assumed his duties September 1, the 
date on which the resignation of Mr. O. M. Stevens was effective. 





Lackawanna Derail Devices 


The Public Service Commission of New York announced that it 
has ordered the Delaware Lackawanna & Western Railroad Company to 
install derail devices on various sidings connecting with main lines 
not later than August 1, 1945. The order, designed to prevent trains 
from moving accidentally from sidings to main tracks, is the result of 
investigation and hearings conducted by the Commission into the Way- 
land, New York, train wreck last August, in which 27 persons were 
killed and 114 injured. 





Reduction in Track Material Authorization 


The War Production Board on September 4, 1944, issued Direction 
4 to Preference Rating Order P-142 as follows: 

Part 3216—Material Entering Into the Operation of Transportation 
Systems. 

(Preference Rating Order P-142, Direction 4). 

Reduction in Track Material Authorizations. 

The following direction is issued pursuant to Preference Rating 
Order P-142 (§ 3216.1) : 
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(a) Each authorization on form letter GA-1844 (dated June 1, 
1944) permitting a railroad operator to place advance orders for track 
materials for the first and second quarters of 1945 is hereby reduced 
by 25% of the amount authorized for the first quarter and by 18% of 
the amount authorized for the second quarter. This means that the ad- 
vance authorizations for each category of track materials (‘‘for new 
rail’? and ‘‘for maintenance’’ as indicated in GA-1844) are reduced by 
the above amounts for each quarter. ‘‘Track materials’’ means those 
items of track material listed in paragraph (b) (2) of Order P-142. 

(b) (Railroad operators must cancel outstanding purchase orders 
for track materials already placed for the first and second quarters of 
1945 to the extent necessary to conform with advance authorizations as 
reduced by paragraph (a). Final authorizations will be issued on a 
firm basis, as usual, when firm allotments of new rail are made for each 
quarter. 

(ec) This direction applies only to railroad operators under Order 
P-142 (serial numbers below 1,000) and not to transit or other oper- 
ators. 





RADIO AND TELEGRAPH 


Pennsylvania R. R. Uses Electronic Train Telephone System 


The Pennsylvania Railroad has announced that its electronic train 
telephone system, providing instantaneous and continuous communica- 
tion between moving trains and wayside towers, and between moving 
trains themselves, will be installed on two main line four-track divisions, 
between Harrisburg and Pittsburgh. 





Transmission of Written Messages by Electrical Impulses 


The Rock Island on August 15, opened a new field of station-to- 
station communication—transmission of written messages by electrical 
impulses. The railroad’s facsimile transmission equipment was demon- 
strated in a test run from Blue Island, Illinois to Joliet, Illinois, be- 
tween the caboose of a Kansas City-bound train and the Blue Island 
Station. Officials said the transmission was effective within a fifteen- 
mile radius, while their two-way radio-telephone system was successful 
over a radius of fifty to 100 miles. The sending set in the station con- 
sisted of a photo-electric cell, operating on a lead screw assembly, scan- 
ning the printed message to be sent—in synchronization with the receiv- 
ing set in the caboose. 
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Use of Radio Communications Systems in Railroad Operation 


The Federal Communications Commission began hearings in Docket 
No. 6593, and its investigation of the establishment and use of radio 
communications systems in railroad operations on September 13, 1944, 
at the United States District Court House, Washington, D. C. 





Telegraph Rates Revision 


The Federal Communications Commission has appointed a com- 
mittee for the purpose of conferring with representatives of the Western 
Union Telegraph Company in connection with the studies of that Com- 
pany relating to the possible revision of domestic telegraph rates. 





SERVICE ORDERS 


8. O. 213, issued by the I. C. C. on June 23, effective at 12.01 A. M. 
June 27, provided transportation priorities for disabled military, naval 
and merchant marine personnel. The order provides for cancellation 
of reservations, space assignments, or tickets, and permits railroads 
to require passengers to vacate space and accommodations when neces- 
sary to provide transportation for military casualties. The order was 
issued upon certification by ODT. 

On July 29, the I. C. C. issued Service Order No. 222, effective 
12:01 a. m., September 10, 1944, which, owing to necessity for conserv- 
ing transportation closes a number of roads to non-transit carload ship- 
ments of grain, grain products and related articles. 





STATISTICS 


Revenue Freight Loading 


Loading of revenue freight for the week ended September 9, 1944 
totaled 825,953 cars. This was a decrease below the corresponding 
week of 1943 of 8,717 cars, or one per cent, but an increase above the 
same week in 1942 of 11,056 cars or 1.4 per cent. 

Loading of revenue freight for the week of September 9 which in- 
eluded Labor Day Holiday decreased 72.497 cars, or 8.1 per cent below 
the preceding week. 

Coal loading amounted to 159,749 cars, a decrease of 15,134 cars 
below the preceding week, and a decrease of 10,351 cars below the cor- 
responding week in 1943. 
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Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250 containing passenger traffic statistics 
for the three months ended March 1944 compared with the three months 
ended March 1943. The aggregates and averages are as follows: 


AGGREGATES 


% 
1944 1943 Change 
Passenger Revenue 


|S ee $ 245,060,909 $ 193,879,366 +26.4 
In Parlor & Sleeping Cars 164,840,820 132,312,443 +24.6 


Revenue Passengers Carried 


Be EI: enttncciccentsnensesestintns 118,841,488 108,201,675 + 9.8 
In Parlor & Sleeping Cars 16,259,939 13,482,233 +20.6 
Revenue Passengers Carried One Mile 
Bh RIOD: ccrnenincisiniointin 14,546,619,572 11,126,735,417 +30.7 
In Parlor & Sleeping Cars 6,838,912,378 5,648,688,898 +21.1 
AVERAGES 
Revenue Per Passenger-Mile 
Bee CII cccrensicerneertaninne 1.68¢ 1.74¢ — 3.4 
In Parlor & Sleeping Cars 2.41e 2.34¢ + 3.0 
Revenue Per Passenger Per Road 
Bk: TID: winsntnessatniitinbinisttiaied $ 2.06 $1.79 +151 
In Parlor & Sleeping Cars 10.14 9.81 + 3.4 
Miles Per Passenger Per Road 
| | een 122.4 102.8 +19.1 
In Parlor & Sleeping Cars 420.6 419.0 + 0.4 





Freight Traffic—August 


The volume of freight traffic handled by Class I railroads in August 
1944, measured in revenue ton-miles, amounted to approximately 65,900,- 
000,000 ton-miles. 

Class I railroads in the first eight months of 1944 performed four 
per cent more revenue ton-miles of service than in the same period of 
1943. The 1944 total was twenty-two. and one-half per cent greater 
than 1942 and almost two and one-half times the ton-miles volume of 
the first eight months in 1939. 
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Railroad Operating Revenues—August 


Based on advance reports from eighty-six Class I railroads, whose 
revenues represent 81.3 per cent of total operating revenues, the Asso- 
ciation of American Railroads has estimated that railroad operating 
revenues in August, 1944, were 2.3 per cent more than in the same month 
of 1943. This estimate, it was pointed out, covers only operating reve- 
nues and does not touch upon the trends in operating expenses, taxes, or 
final income results. 

Estimated freight revenues in August, 1944, were greater than in 
August, 1943, by 2.8 per cent, while estimated passenger revenues were 
greater by 0.4 per cent. 





Employment of Women on Railroads 


Class I steam railways, excluding switching and terminal com- 
panies, had 112,063 women employees at the middle of the month of 
April, 1944, the Interstate Commerce Commission announced recently. 
This was 7.94 per cent of the total number of all employees of the rail- 
roads and 10 per cent of reporting divisions in which females are in- 
eluded. The same railroads in April last year had 82,106 women em- 
ployees, which was 6.09 per cent of the total number of employees and 
6.09 per cent of all reporting divisions in which females are included. 





Railway Employees 


Class I steam railways, excluding switching and terminal com- 
panies, had 1,442,623 employees at the middle of the month of July 1944, 
an increase of 3.72 per cent as compared with the middle of July 1943 
and a decrease of 0.29 per cent as compared with the middle of June 
1944. Railway employment at the middle of July 1944 was 138.4 per- 
cent of the 1935-1939 average. 





Quarterly Report of Car Companies Summarized 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued a summary of the quarterly reports of persons furnishing 
cars to or on behalf of carriers by railroad or express companies, cover- 
ing the first quarter of 1944. The following is a summary of the items 
contained in the report: 


Item Total 

Cars owned by respondent at close of period ..............:c0:ceeeee 268,480 
Miles made by cars owned by respondent: o 

TITTIES "sila sihalchceasilieinSladniceceibinansisnieciniennnnndaintinciinnis 1,323,925,650 

I ati tien lainiinbentnniinciinesisinanii 1,039,099,844 

IIE AIIIIIIIIEN ‘cncusinsecisddnesintdeioniainnansaaibinuiimeinhintaniaiiointiins 127,797,003 


EE -detiserierieitncnsesnierennncnnsinniintinmnnieninonninmmicnasisomeinnitig 2,490,822,497 
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Revenue receivable for use of cars owned, on 


ee I I vccrstidicssntcnicteleecinckidsinesnsinisncinninaiiia $ 38,542,852 

Be He I I Sacnesectncsencicsctsscincecsevacessccvoasscanoseunenss 858,569 

ee ee ne OU IID" iitsncihnnccitcthireritinenesilnpbiiineteiicaianenss 209,406 

Be | IEE se besidtnciebediensnecesecpadatbaestenpusdbianinantihiatendesiamuadacmiel $ 39,610,827 
Physical status of cars owned at close of period : 

GAUL TOOEWROOMID GUTS TR WUD occesncccepscceesnsesccsvesesescnsseseseneseis 261,389 

4.02 Serviceable cars stored in excess of 30 days ........ 109 

SO aac ccitetntnctonnntibn 6,982 
Cars included in first item above leased to: 

5.01 Railroad and express companies .............c:0.ccee+eeee0 15,114 

ee ee UD Seriiiilcieitedepiinastditedsihltictesianierntcbncsvionsinaeiilitgucisoinie 72,685 
Cars leased at close, of period from: 

6.01 Railroad and express Companies .............cceceeceeeeees 2,933 

ee ee ID eeesitagccssten tance Anpsecsicaateeg eign nannincneninnintaine 15,328 





Steam Railway Accidents 


A preliminary summary of steam railway accidents for the month 
of June 1944 and for the first six months of 1944, as compared with 
similar periods in 1943, issued by the Bureau of Transport Economics 
and Statistics of the I. C. C., shows that for the six months ended with 
June 1944 there were 8,219 train accidents as compared with 8,209 ac- 
eidents in the same period of 1943. There were 42 passengers on trains 
killed in train and train service accidents during the first six months of 
1944 as compared with 41 in the first six months of 1943. 

In the first six months of 1944 there were 520 employees killed while 
on duty as compared with 491 in the first six months of 1943. There 
were 22,584 employees injured while on duty as compared with 21,835 
in the first six months of 1943. 





Railroad Equipment 


On August 1, 1944 the Class I railroads had 37,985 new freight 
ears and 608 new locomotives on order. On the same date last year they 
had 27,795 new freight cars and 1014 new locomotives on order. 





Railway Fuel Costs 


The I. C. C. has made public a study prepared by Alexis P. Bukov- 
sky into the ‘‘use and cost of railway fuel and problems in fuel sta- 
tistics.”’ In the summary, it was pointed out that while the railroads 
have given much attention to the matter of developing specifications 
for the fuels it buy and have made some progress, ‘‘the railroad industry 
ag a whole continues to lag behind’’ in that matter. The study further 
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pointed out that railroad practices in the buying of fuel ‘‘have resulted 
on the whole in paying higher prices than have been paid for similar 
fuel used for industrial purposes, but there is no evidence that the prices 
railroads paid exceeded the cost of production in the period of years 
prior to the passage of the Bituminous Coal Act in 1937.’’ The Com- 
mission pointed out that the study has been issued as information but 
has not been considered or adopted by it. 





TAXES 
New Jersey Tax Compromise Law Held Invalid 


New Jersey’s 1941 and 1942 railroad tax compromise legislation, 
which waived interest payments totaling $24,000,000 and permitted the 
payment of $34,000,000 of principal amount in installments has been 
set aside by the Court of Errors and Appeals, the highest judicial tri- 
bunal of the State. The Court held the acts to be a gift of State funds 
in violation of a provision of the State constitution. 





Consolidated Returns of Affiliated Railroad Corporations 


T. D. 5397, effective as of March 14, 1944, relating to consolidated 
returns of affiliated railroad corporations, reads as follows: 

‘*Effective as of March 14, 1944, § 23.31 (d)(11)(iv) of Regula- 
tions 104 (9 F. R. 2844) and § 33.31 (c)(16)(iv) of Regulations 110 
(9 F. R. 2846), as added by Treasury Decision 5341, approved March 
14, 1944, are amended by striking from the portion thereof preceding 
the lettered inferior subdivisions the words ‘or to the common parent 
corporation of a group in existence on March 14, 1941,’ and inserting in 
lieu thereof the words ‘or to the common parent corporation or sub- 
sidiaries of a group in existence on March 14, 1941,’.’’ 

(53 Stat. 58 as amended by Pub. Law 753, 77th Cong.) 





Public Utilities Preferred Stock Dividends Credit 


The Bureau of Internal Revenue has released Treasury Decision 
5384 amending Regulations 111 to conform to Section 116 of the Revenue 
Act of 1943 relating to credit for dividends paid on. preferred stock 
of public utilities. 





Transportation Tax on Foreign Governments 


The changes in the transportation tax statute which became ef- 
fective on June 1, 1944, whereby with certain exceptions Federal Gov- 
ernment freight is made subject to the transportation tax, did not change 
in any way the exemption from the tax of foreign governments which 
has been heretofore allowed. 
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Transportation Tax in Connection With Pick-Up and Delivery Service 


In response to a request by the Association of American Railroads 
for advice as to whether a refund of the tax may be made in the follow- 
ing cases: 

‘*1, On a prepaid shipment, the consignor pays the transportation 
charges and the taxes. If, at destination, the consignee elects to per- 
form the delivery service, he is entitled to receive the tariff allowance. 

**2. On a collect shipment, the consignee pays the transportation 
charges and the taxes. If the consignor performs the pickup service, 
he becomes entitled to the tariff allowance.”’ 

D. S. Bliss, Deputy Commissioner of Internal Revenue said in 
reply : 

‘*This office has ruled that the adjustment in the price of transpor- 
tation made by a carrier with the consignor or consignee of a shipment, 
by reason of the fact that the transportation charges included a charge 
for pick-up or delivery service which it did not perform, does not con- 
stitute a payment by the carrier for such service. 

Where a carrier refunds part of an amount paid for the transporta- 
tion of property such as an allowance for pick-up or delivery service, 
the carrier is authorized to repay the amount of the overpayment of tax 
with respect to such allowance, only to the consignor or consignee from 
whom such tax was collected, since under the law refund can only be 
made to the taxpayer. 

Since in the situations numbered ‘1’ and ‘2’ above, the carrier 
makes adjustment of the pick-up or delivery allowance with a consignor 
or consignee other than the one from whom the tax was collected, there 
is no authority in law under which refund may be made of the tax. 

.*3. Frequently pickup service for account of a consignor or con- 
signee is performed by a drayman. The consignor or consignee gives 
the railroad proper notice and authority to make allowances in lieu of 
pickup service directly to said drayman.’ 

As has been pointed out above, a refund of tax may be made only 
to the particular consignor or consignee from whom the tax was orig- 
inally collected. Any refund or allowance paid to a drayman by the 


railroad under the circumstances stated could not therefore include any 
fax.”” 
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1. Land Grant Equalization Rates—Taxes—Refunds 


Motor carriers have worked out an arrangement with the Collec- 
tor of Internal Revenue, for tax credits on account of overpayments 
for handling government freight. Many carriers have made land grant 
equalization agreements with the government. The application of the 
land grant rates covered by the agreement is frequently unknown at 
the time the shipments move. Under these circumstances, the carrier 
bills at the commercial tariff rate which is paid by the government. 
Subsequent auditing by the government discloses a claim for a land 
grant rate and a refund. In the meantime, the carrier has reported and 
paid income taxes on the amount of the commercial rate originally 
billed. The arrangement made with the Collector, allows the carriers 
to credit any overpayments made by the government against any sub- 
sequent claim for land grant refunds on account of the payment of 
commercial rates when land grant rates were applicable under the 
equalization agreement. Railroads are now seeking to work out a sim- 
ilar arrangement. 





2. Taxes on Motor Carrier Receipts 


In the June, 1944, issue of the JourNnaL (p. 909) reference was 
made to the granting of certiorari by the Supreme Court in a Connec- 
ticut tax case. Since that issue of the JourNaL, this case has been in- 
vestigated to determine the full facts and exact questions involved. 
The decisions of the Supreme Court, in tax cases, have been examined 
with the view of determining the prospects for a new tax precedent ap- 
plicable to carriers. 

The Connecticut law imposes a tax of 2% on the defined net in- 
come of corporations (with exceptions not here important) and pro- 
vides a complicated formula for determining income earned within the 
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state. Interest and ‘‘rent’’ is not allowed as an expense and the Con- 
necticut tax is not in lieu of any other tax. 

As applied to motor carriers, ‘‘ purchased transportation’’ is con- 
sidered as in the nature of ‘‘rent’’ and 40% of such expenses are dis- 
allowed, therefore the tax to that extent, becomes a tax on gross income. 
Then the tax administrator concludes that all of the gross revenue from 
shipments originated in Connecticut, is business ‘‘done in Connecticut,”’ 
regardless of destination or distance or the percentage of Connecticut 
mileage to total mileage. The tax administrator disregards all ship- 
ments terminating in Connecticut. 

Applying these principles to the case of Spector Motor Lines, which 
the Supreme Court will review, we have the following facts. 

1. The carrier is a foreign corporation with its general office in a 
foreign state. 

2. It is exclusively engaged in interstate commerce in 12 states, and 
is not authorized to engage in intrastate commerce in any state. 

3. About 40% of the dollar volume of its business originates in 
Connecticut. 

4. About 60% of its expense is represented by 
portation. ’’ 

5. For the year 1940, as an illustration, it earned about $10,000 
net, under accounting prescribed by the Interstate Commerce Com- 
mission, on a gross business of about $1,700,000. 

6. Under the Connecticut formula for determining defined ‘‘net’’ 
income, the carrier was found to have earned about $400,000. 

The tax was resisted by the carrier on the ground that it was a tax 
on interstate commerce in contravention of the ‘‘commerce clause’’ and 
as applied under the formula, was a denial of ‘‘due process’’ under 
the 14th Amendment. 

Upon trial before a United States District Court, the Connecticut 
law was held not to apply to the interstate commerce of an interstate 
carrier because interstate commerce was not ‘‘commerce within the 
state,’” under the provisions of the statute, but if the statute was ap- 
plicable to such commerce, it was unconstitutional (Spector v. Tax 
Commission, 47 Fed. Supp. 671). 

The state appealed to the Circuit Court of Appeals for the Second 
Cireuit and by a two to one decision the Circuit Court reversed the 
District Court. The Court of Appeals wrote a 30 page memorandum of 
opinion ; held that the law did apply to interstate commerce and, as ap- 
plied, was constitutional. 

The opinion of the Circuit Court is important because that Court 
frankly stated that the decision of the District Court was sound as 
measured by the numerous precedents laid down by the Supreme Court. 
Then the Cireuit Court proceeded to analyze the recent dissenting 
opinions in Supreme Court tax cases, and concluded that the dissenters 
were sufficiently numerous to constitute a majority of the present 
Supreme Court, in a case of this kind, and that the Supreme Court 
would probably approve such a tax now. Thereupon, the Circuit Court 
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of Appeals undertook to forecast the future opinions of the Supreme 
Court and decided accordingly. 

If the tax, as applied, were to be assessed by all of the states through 
which the carrier operates, it would result in a deficit to a mathematical 
certainty, with respect to all carriers using a substantial amount of 
purchased transportation. If the tax is held to be valid as to motor 
carriers, there appears to be no reason why it may not be applied to all 
carriers. The theory upon which the Court of Appeals forecasts the 
future opinions of the Supreme Court is that, it is up to Congress and 
not the Courts to say to what extent interstate commerce shall be bur- 
dened by state taxation. 

Up to the present, no Supreme Court decision has approved a 
tax on either gross or net income from interstate commerce or measured 
by interstate commerce unless : 

1. A domestic corporation was involved, or 

2. There was a principal business situs in the state, or 

3. Intrastate commerce was also involved, or 

4. The tax was an ‘‘in lieu’’ tax, and 

5. The tax was (a) reasonable and (b) had no application to ex- 
traterritorial income. 


The Connecticut law appears to be in conflict with all of these prin- 
ciples. However, there is an opinion of a Circuit Court approving it. 

The case in the Supreme Court is Spector Motor Lines v. Connecti- 
cut, No. 62, Fall Term, 1945. 





3. Railroad—Motor Carrier Rights 


In the June, 1944, issue of the JournaL (p. 909) reference was 
made to two pending cases involving the validity of orders of the Com- 
mission, granting certificates of convenience and necessity to railroads 
or subsidiaries, to conduct motor carrier operations. Both cases have 
been decided. 

In Parker v. United States and Interstate Commerce Commission, 
the District Court in Indiana held by a unanimous decision (3 judges) 
that the Commission’s orders, granting rights to the Willett Company, 
a subsidiary of the Pennsylvania Railroad, were illegal and set the order 
aside. 

In American Trucking Associations, Inc. v. United States and In- 
terstate Commerce Commission, the District Court, in Virginia, by a 
two to one decision, upheld the order of the Commission granting num- 
erous applications for certificates, which had been filed by the Sea- 
board Air Line Railway. 

The major issues in both cases were similar and involved the proper 
legal criteria to be applied by the Commission in determining public 
convenience and necessity when railroads are applicants and there is 
adequate service available by independent motor carriers. Plaintiffs, 
in both cases, charged that the Commission had substituted a rule of 
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railroad convenience as distinguished from public convenience and ne- 
cessity. 

In the Seaboard case, additional issues were presented and involved ; 
(a) rejection of evidence; (b) failure to hold a fair and proper hearing; 
(ec) failure to make findings required by statute; (d) substitution of 
conclusions for findings, and (e) separate hearings before Joint Boards 
where the rights applied for involved more than three states. 

The Department of Justice refused to defend the Commission in the 
Seaboard case and asked the Court to give judgment for the plaintiffs. 
In the Willett case, the Department of Justice did defend the Commis- 
sion before the District Court but may not do so before the Supreme 
Court. 

In the Seaboard case, the District Court severely criticized plain- 
tiff’s counsel for making sharp and pointed criticism, on brief, of the 
Commission’s procedure and determination of the issues. The brief was 
prefaced as follows: 

‘‘Before proceeding further, we disclaim any intention or pur- 
pose to charge any person connected with either the Interstate Com- 
merce Commission or the intervenor, Seaboard Air Line Railway, 
with any improper personal conduct. We have the greatest respect 
for all parties concerned and involved. The use of such sharp 
and pointed terms as ‘arbitrary and capricious,’ ‘railroad minded- 


ness,’ ‘fraud,’ and ‘willful’ is confined to their legal concept. 
‘“Within those sincere expressions of personal esteem, we pre- 

sent our argument.’’ 

The brief contained the charge, among others, that: 


‘“Truly, the Commission’s generosity to the railroads knows no 
bounds.”’ 


This, the Court characterized as a ‘‘slurring remark’’ directed to 
“an administrative body of rather unusual age and somewhat excep- 
tional distinction.’’ 

Both cases are on appeal before the Supreme Court. 





4. Fares Within Commercial Zones 


For the second time, the District Court of the United States for 
the District of Columbia has set aside orders of the Commission, taking 
jurisdiction over local bus and street car fares within a commercial zone 
and having no connection with fares to or from points beyond the com- 
mercial zone. 

In the February, 1944, issue of the JourRNAL (p. 443) reference was 
made to this case. The issue arose on an investigation by the Commis- 
sion, of fares between the District of Columbia and the War Depart- 
ment’s Pentagon Building, which is located on the Virginia side of the 
Potomac River, but within the commercial zone of Washington, D. C., 
as defined by the Commission. The Secretaries of War and Navy had 
written the Commission, and complained informally. 





1. C. C. PRACTITIONERS’ JOURNAL 





After hearing, the Commission ordered reductions in fares, commu- 
tation fares, and joint fares between Virginia bus lines and the street 
railway company in Washington, for service between the District of 
Columbia and three government installations in Virginia. 

The street railway and one bus line challenged the order as being 
confiscatory and also as being beyond the jurisdiction of the Commis- 
sion to require joint fares between a bus line and a street railway. Two 
bus lines challenged the order on those grounds and on the further 
ground that the Commission was without jurisdiction over any fares 
within a commercial zone, when, as here, there was no fare or service 
involved beyond the commercial zone. 

At the first hearing, the District Court held that the Commission 
had made no findings in support of its jurisdictional claims under the 
exemptions contained in Sec. 203(b) (8), and that Congress had not 
intended to give the Commission jurisdiction over local matters, and 
set the order aside and permanently enjoined the Commission. The 
Commission then held a further hearing and undertook to make find- 
ings to support its claim of jurisdiction. The evidence and findings 
ran to the matter of national defense and it was said that government 
clerks were in a low income class and needed reduced rates. There was 
no evidence as to the effect of the reduced rates on three of the plaintiffs, 
and as to the fourth plaintiff, it would have been required to render an 
extensive service to territory which it was not obligated to serve at all 
and without additional compensation. 

The Commission entered a second order, identical with that which 
had been permanently enjoined, and without petitioning the Court for 
modification of the injunction. 

Plaintiffs promptly petitioned the Court to amend the injunction 
to include the second order of the Commission and the Commission 
moved for a rehearing. Upon further hearing and hearings on the mo- 
tions, the Court reaffirmed its prior opinion and enjoined the second 
order of the Commission. 

In passing upon the Commission’s procedure in issuing a second 
order, the Court said: 


‘*Without applying to this court for a modification of the order 
of this court of May 15, 1944, the Commission proceeded to reopen 
its hearings, to take further testimony, to make additional findings, 
and to enter a new order on June 12, 1944, which was, in effect, 
the same order that had been permanently enjoined by this court. 
Although it is rather difficult to understand the conduct of the 
Commission in undertaking to put into effect an order this court 
had enjoined, we have nevertheless taken into consideration the 


new report of the Commission and the evidence upon which it is 
based.’’ 


The case is of interest for the reason that it involves the jurisdic- 
tion of the Commission over local matters within a commercial zone and 
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without relationship to transportation matters beyond the commercial 
zone. As construed by the Commission, it may take jurisdiction over 
purely local matters if it finds that such local matters are related to 
‘‘national defense’’ ‘‘postal service’’ ete., apart from any national 
transportation issue. 

The State of Virginia also opposed the orders of the Commission. 





5. Dual Operating Rights 


Where a common carrier and a contract carrier hold rights for the 
same commodities in the same territory and these carriers are controlled 
by a common interest, the continuation of such dual rights is inconsis- 
tent with the public interest. 

This was the holding in an investigation on the Commission’s own 
motion in MC 1771, which included numerous other dockets. In the 
main docket, U. S. Truck Lines was the owner of the Superior Trans- 
fer Co., a contract carrier, The Cleveland, Columbus and Cincinnati 
Highway, Inc., a common earrier, and Columbus Motor Express, Inc., 
also a common carrier. 

The Commission suggested that the respondents either petition for 
amendments to certificates or permits to eliminate service to common 
points or to divest ownership. 





6. Barge Service For Motor Carriers 


An application has been filed with the Bureau of Water Carriers 
for a permit to operate as a contract carrier in the transportation of 
loaded motor vehicles for common carriers. The rights applied for are 
between Norfolk, Baltimore, Philadelphia, New York and Boston. There 
is involved the question as to whether such operations are subject to the 
jurisdiction of the Commission, in view of the exemptions contained in 
Sections 303(e), 303(f)(1), and 303(f) (2). 





7. Key-Point Restrictions 


The Rock Island Motor Transit Co., a subsidiary of the Rock Is- 
land Railroad, has petitioned the full Commission for the removal of 
key-point restrictions in its certificate in Docket MC 29130 Sub 8. 

On complaint, Docket MC-C-293, the Commission, Division 5, has 
investigated operations conducted by Frisco Transportation Co., a sub- 
sidiary of the St. Louis-San Francisco Railway, and held that it is en- 
gaged in motor carrier operations which are not auxiliary or supple- 
mental to the operations of the railroad. The rights involved were 
acquired piecemeal by purchase and some of the certificates did not carry 
provisions which clearly limited the operations whici: the subsidiary 
might conduct in connection with other rights held. Those certifi- 
cates will now be reconsidered by the Commission. 
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The carriers offered evidence bearing on the ‘‘beneficial results’’ of 
the operations as conducted, but Division 5 held that: ‘‘For the purpose 
of deciding the issues, it is unnecessary to consider such evidence.’’ 





8. Limiting Shippers to Be Served by Common Carrier 


The Commission has appealed to the Supreme Court, from the de- 
cision of the District Court in Indiana, which set its orders aside, in 
the case of Hancock Truck Lines v. United’ States, No. 795 in the Dis- 
trict Court. 

That case was referred to in the June, 1944, issue of the JourNnaL 
at page 910. Hancock was given a certificate as a common carrier, lim- 
ited to serving freight forwarders. Hancock claimed. that having been 
certificated as a common carrier, the Commission was without juris- 
diction to limit the classes of customers to be served, such as has been 
approved in contract carrier permits, and the District Court agreed. 

Hancock could not serve forwarders as a contract carrier after 
the passage of the Act regulating forwarders, but prior to June 1935, 
the ‘‘grandfather’’ date, Hancock had never served anyone but for- 
warders. 





9. Statistics of Motor Carriers of Passengers 


Statement No. Q-750, issued by the Bureau of Transport Economics 
and Statistics of the I. C. C., shows the revenues, expenses, and other 
statistics of Class I motor carriers of passengers for the first three 
months of 1944 as compared with the first three months of 1943. The 
data are summarized as follows: 

Percent 

1944 1943 Increase 

Operating Revenues $107,972,872 $ 97,713,537 10.5 

Expenses 74,950,413 63,462,604 18.1 
Net Income 10,179,691 10,755,821 
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10. Motor Carrier Revenues and Expenses January to March 


The Bureau of Transport Economics and ‘Statistics of the I. C. C. 
has issued a summary of the revenues and expenses, etc., of Class I 
motor carriers of property for the three months ended with March 1944 
as compared with the same period in 1943. The following is a summary 
of the principal items: 


United States 
(All regions) 
Total carriers 
reported 
1943 
Number of carriers represented 1,589 


Revenues : 


Freight revenue — Intercity — Common 
carrier 

Freight revenue — Intercity — Contract 
carrier 

Freight revenue — Local service 

Other operating revenue 


Total operating revenues 
Expenses : 
Equipment mairftenance and garage ex- 


Transportation expense 

Terminal expense 

Sales, tariff, and advertising expense .... 
Insurance and safety expense .............000 
Administrative and general expense 


Total operation and maintenance ex- 


Depreciation expense 

Amortization chargeable to operations.... 
Operating taxes and licenses 

Operating rents—Net 


Total expenses 
Net operating revenue 
Other income 
Other deductions 


Net income before income taxes 
Net income after income taxes 


Operating ratio 


$158,153,988 


13,694,346 
26,248,649 
1,892,962 


199,989,945 


30,846,409 
54,934,027 
36,182,047 

4,498,685 
10,439,526 
18,383,864 


12,972,572 
15,887,849 


191,227,974 
8,761,971 
3,334,218 
1,521,658 


10,574,531 
6,273,877 


$151,300,974 


13,242,497 
23,925,844 
1,769,483 


190,238,798 


25,345,250 
52,873,491 
33,870,628 
4,542,576 
9,454,233 
17,313,049 


143,399,227 


7,337,681 

33,127 
12,699,978 
15,913,393 


179,383,406 
10,855,392 
2,917,137 
1,556,334 
12,216,195 
7,559,365 


94.3 











Water Transportation 


By GRANVILLE Curry, Editor 


Appeal to Supreme Court Noted in Barrett Line Case 


In the last issue of the Journal it was pointed out that the Fed- 
eral District Court for the Southern District of Ohio had upheld the 
Commission’s order in No. W-353, Barrett Line, Inc., Contract Carrier 
Application, 250 I. C. C. 809. There the Commission had denied the ap- 
plicant a permit to continue operation under the ‘‘grandfather’’ clause 
or to conduct new operations on the ground that the operations relied 
upon were practically all exempt. 

The Barrett Line has appealed from the District Court’s decision 
to the Supreme Court of the United States. 





The Commission’s Order in Coal City Case Set Aside 
To Permit a Formal Hearing 


The Federal District Court for the Western District of Pennsyl- 
vania on July 31, 1944, set aside the order of the Commission granting 
Thomas L. Campbell, doing business as Coal: City Towing Company, 
‘‘erandfather’’ rights to operate as a common carrier by towing vessels 
in the performance of general towage between ports and points along 
the Allegheny and Monongahela rivers and the Ohio River, east of North 
Bend, Ohio. 

Suit was brought by competing water carriers, Mississippi Valley 
Barge Line Company, Campbell Transportation Company, and the 
American Barge Line Company. 

The court said that the Commission’s decision granting the certifi- 
cate to Campbell, operating as Coal City, ‘‘was reached without a pub- 
lie hearing, and was based upon evidence presented in the original ap- 
plication and obtained, ex parte, by the Commission’s field investi- 
gators, consisting of two of its employees.’’ The Court pointed out that 
before the effective date of the order plaintiffs petitioned for hearing but 
that such petitions were denied. The Court then said: 


‘* As all of the proceedings before the Commission prior to the 
granting of the order dated January 13, 1943, were ex parte, we 
cannot see how the plaintiffs could have intervened until the Com- 
mission’s views had ripened into a decision. It seems to us that the 
very purpose of the Commission’s order of January 13, 1943, in 
making it effective April 6, 1943, was for the purpose of permitting 
any interested party to appear in the meantime to object and to 
to be heard. This interpretation of the order of January 13, 1943, 
is strengthened by the fact, as we are now advised, that the present 
practice of the Commission is to issue tentative reports in ex parte 


—1022— 











‘ed- 
the 
rier 
ap- 
use 
ied 


ion 








SEPTEMBER, 1944 1023 





investigations, thus affording interested parties the opportunity to 
file exceptions before the report becomes final.’’ 


The Court held that plaintiffs, as competing carriers, had a right to 
maintain the suit and that they should be allowed to intervene and be 
heard by the Commission. The Court said that the order was, there- 
fore, set aside in order that the Commission may grant the plaintiffs 
further hearing in this case. 

By its order dated September 6, 1944, in No. W-313, the Commis- 
sion has reopened the proceeding for hearing at a time and place to 
be hereafter named. 





Application For Unusual Services Filed 


In docket No. W-991, application has been filed by H. E. Savage, Jr., 
of Norfolk, Va., doing business as Savage Truck Line, for authority to 
institute a new operation ‘‘as a contract carrier of property generally, 
when loaded in trucks or trailers operated by carriers subject to part 
II of the Act,’’ or in the alternative as a common carrier of such prop- 
erty, in daily service to, from, and between Norfolk, Baltimore, Md., 
Philadelphia, Pa., New York, N. Y., and Boston, Mass. The application 
states that the transportation is to be performed for Savage Truck 
Line and other motor carriers which are subject to Part II, and author- 
ized to serve one or more of the ports covered by the application. It is 
further indicated in the application that the equipment is intended to 
be of the ferry type, having a capacity of approximately 40 semi-trailer 
units and that operating expenses of the motor carriers will be greatly 
reduced through the’ use of this barge or ferry service. 

Protests have been filed by certain steamship companies, referring 
to the service as ‘‘a new type of steamship operatjon’’ and an ‘‘innova- 
tion in water transportation.’’ The case is set for hearing in Washington 
on October 3, 1944. 

The application is somewhat suggestive of the principle of Seatrain 
operation with boats carrying loaded railroad cars. 





Proposed Report Involving Principle of Harms Company Decision 


The Bureau of Water Carriers and Freight Forwarders in No. 
W-759, Mazon Construction Co., Inc., Contract Carrier Application, has 
recommended that the Commission find that applicant is entitled under 
the ‘‘grandfather’’ clause to operate at Dayton, Ohio, as a contract 
earrier in the furnishing for compensation (under charter, lease, or 
other agreement) towboats and non-self-propelled barges to persons other 
than carriers subject to the act to be used by them in the transportation 
of their own property. 

In the proposed report it is pointed out that applicant has been 
engaged in bridge and other marine construction work on the upper 
Mississippi River since 1934 for the United States Army Engineers, 
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railroads, and drainage districts having river frontages, and that in 
connection with its construction business it owns a towboat and seven 
barges. The Bureau states that applicant charters its vessels on an hour- 
ly or daily basis to any one having the need for such service and from 
1938 to 1943 has furnished such vessels to shippers for use in the trans- 
portation or towage of various commodities on the Mississippi River. 
The Bureau upheld applicant’s contention that it should be granted 
authority to furnish towboats and non-self-propelled barges to others 
without limitation as to commodities which may be carried thereon or the 
territory in which they may be used, and followed the decision of the 
Commission in C. F. Harms Co. Contract Carrier Application, 260 I. ©. 
C. 171. 

It appears that the Harms case principle will be seriously contested 
in this ease and this proceeding may, therefore, be an important one. 





Southern Port Rates 


Port terminal operators at Jacksonville, Fla., Wilmington, N. C., 
Savannah, Ga., and Port Everglades, Fla., the petitioners in I. C. C. 
Docket No. 29003, have asked the Commission to set aside the examiner’s 
proposed report and to grant the increased rates requested. The op- 
erators are seeking a horizontal increase of 20% in the charges for port 
terminal services which are published by the rail carriers and contained 
in Agent Hoke’s port charges tariff and other tariffs of individual rail- 
roads. Examiner M. J. Walsh recommended denial of the increases. 





Export Freight 


Cars of export freight, other than coal and grain, unloaded at At- 
lantic, Gulf and Pacific ports in the first half of 1944, totaled 893,855, 
compared with 612,974 in the same period last vear, or an increase of 
nearly 46 per cent. 

Cars of grain for export in the first six months of 1944 at those 
ports totaled 18,746 compared with 29,055 in the same period last year, 
or a decrease of 35.5 per cent. 

The average daily unloadings of export and coastal freight at all 
United States ports in the first six months of 1944 was 5,044 cars, com- 
pared with 3,566 in the same period last year. This marks the first time 
that this average has exceeded 5,000 cars per day in the first six months 
of any year since the compilation of these records began. 





Mr. Holzborn’s Report as to Large Inland Waterborne Tonnage 


Mr. Ernst Holzborn, head of the Waterways Transport Depart- 
ment, Office of Defense Transportation, reported on July 26, 1944, to Col. 
Johnson, O. D. T. Director, that the largest waterborne tonnage in his- 
tory is now moving on the country’s rivers and other inland waterways. 
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After referring to a total of 589,000,000 tons shipped in 1942 on 
the Great Lakes, the Mississippi River System, the Intercoastal Canals, 
and their connecting channels, Mr. Holzborn said: 


‘‘Due to the increased tempo of war, and to filling the nation’s 
demand for vital munitions, the water tonnage for the current year 
bids fair to leave the 1942 and 1943 figures far behind. We have 
put to use practically every available barge, towboat, tugboat and 
cargo ship we can lay hands on, but the demand for tank barges, 
particularly on the Mississippi River, still cannot be met. A con- 
stant procession of floating cargoes moves over well-defined routes, 
between points of production and terminals at which these cargoes 
are most in demand. 

‘‘Not many Americans, I believe, are aware of the extent of 
the nation’s inland waterways facilities. The Great Lakes, the New 
York State Barge Canal, the Gulf Intercoastal Canal, and the Ohio 
River provide excellent water routes between the East and West. 
The Mississippi River reaches two thousand miles north into the 
heart of the continent from the Gulf. Along much of the Atlantic 
coast, runs the safe Atlantic Intracoastal Waterways channel. And 
on over every one of these routes war munitions are being shipped 
today. There’s also a big oil tonnage on the Columbia River, Puget 
Sound and the Sacramento River, on the Pacific Coast.’’ 





American Waterways Operators, Inc., Organized 


The tug and barge industry has formed a new national organization, 
the American Waterways Operators, Inc., with a view to protecting the 
interests of water carriers and allied industries. 

Henry F. DeBardeleben, New Orleans, is Chairman of the Board; 
Chester C. Thompson, St. Louis, President; John H. Eisenhart, Wash- 
ington, Secretary, and George H. Weiss, Chicago, Treasurer. 

Mr. DeBardeleben is an officer of the DeBardeleben Coal Corpora- 
tion which operates Coyle Lines. Mr. Thompson was formerly Chairman 
of the Board and President of the Inland Waterways Corporation. Mr. 
Eisenhart was formerly with the Office of. Defense Transportation in 
the Office of Price Administration and will be located in the Washing- 
ton office. Mr. Weiss will resign from the Chicago Journal of Com- 
merce and will also be located in the Washington office. 

There are three regional vice-presidents: A. C. Ingersoll, Sr., Re- 
gion No. 1, Chicago; Alex W. Dann, Region No. 2, Pittsburgh; Munger 
T. Ball, Region No. 3, New Orleans. 
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1. C. C. DECISIONS 


On Reconsideration Previous Decision Reversed in Part—‘‘Grand- 
father” Rights on Lake Ontario and St. Lawrence River Authorized, 
Although No Service Prior to ‘“‘Grandfather” Date, But 
General Service on Major Lakes. 


In a second report of the Commission on reconsideration in No. 
W-732, Nicholson Transit Company Contract Carrier Application, de- 
cided August 11, 1944, it reversed’ in part its findings in prior reports, 
250 I. C. C. 759 and 260 I. C. C. 232, so as to extend the authority 
theretofore granted to include ‘‘grandfather’’ rights on Lake Ontario 
and the St. Lawrence River as far east as Ogdensburg, N. Y. Appli- 
cant in the prior decisions had been granted authority under the 
‘‘grandfather’’ clause to operate on the Great Lakes, except Lake On- 
tario, as a common carrier by self-propelled vessels and by non-self- 
propelled vessels with the use of towing vessels in transporting commod- 
ities generally. 

In finding that applicant is entitled to ‘‘grandfather’’ rights on 
Lake Ontario and the St. Lawrence River the Commission pointed out 
that applicant had shown ‘‘substantial and varied operations on all of 
the major lakes both prior to and since January 1, 1940,’’ but that 
points on Lake Ontario and the St. Lawrence River were not shown to 
have been served prior to January 1, 1940. However, the Commission 
said that applicant ‘‘performed service on those waterways during 
the 1940 and 1941 seasons.”’ 


As indicating the principles to apply in such a case, the Commis- 
sion said: 


“‘In determining ‘grandfather’ rights under part III of the 
Interstate Commerce Act, it has been the policy of the Commis- 
sion not to restrict a carrier which has been performing a general 
service within a given area to the particular ports and points to 
and from which transportation was actually performed. Consid- 
eration also has been given to the scope of the operation in which 
the applicant line was organized to engage, the extent to which it 
held itself out to transport traffic within such territory and its 
ability to perform such transportation upon demand. Inasmuch 
as applicant has established bona fide operation on all of the major 
lakes both prior to and since January 1, 1940, these operations are 
sufficient to show an undertaking to serve points on all of the lakes 
rather than an intention to exclude points on Lake Ontario and 
the St. Lawrence River. Its service on these waterways since Jan- 
uary 1, 1940, demonstrates its ability and willingness to continue 
service thereon. Columbia Transp. Co. Contract Carrier Applica- 
tion, 260 I. C. C. 135, and T. J. McCarthy 8. 8S. Co. Common Car- 
rier Application, 260 I. C. C. 175. 


Commissioner Miller dissented. 
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Merger of Water Carrier Corporation Into Holding Company Having 
No Other Carrier Interest, Not Subject to Section 5 of Act— 
Authorization of Transfer of Certificate Approved Under 
Section 312 


In Finance Docket 14609, United States Line Company (Panama 
Pacific Line) Certificate Transfer, decided August 28, 1944, Division 4 
held that merger of the United States Lines Company (Nevada), trans- 
feror, into the International Mercantile Marine Company, now the 
United States Lines Company (New Jersey), transferee, effected trans- 
fer, within the meaning of section 312 of the Interstate Commerce Act, 
and the rules and regulations prescribed thereunder, of the merged 
company’s certificate to the surviving company, such certificate having 
been issued to transferor in docket No. W-497, authorizing continued op- 
eration between certain Atlantic ports and Pacific ports in the inter- 
coastal trade via the Panama Canal. Approval of the transfer of the 
certificate under section 312 was granted. 

The Commission pointed out that the International Company was 
a holding company exclusively and since 1941 no corporation owned or 
controlled by it, with the single exception of the transferor, has been 
engaged as a carrier subject to the act or as a carrier in any trade and 
the transferor at all times has been the only carrier in the group. 
Under these circumstances the Commission held that the merger was 
not a transaction within the scope of section 5 of the act. 

In granting approval of the transfer of the certificate under sec- 
tion 312 the Commission overruled a contention by applicant that the 
merger took place automatically by operation of state laws, and said 
that the acts of the parties, particularly their agreement to merge, were 
the approximate cause of the transaction. The Commission also over- 
ruled a contention that since mergers are dealt with in section 5 they 
were not intended to be dealt ‘with in section 312. The Commission 
said that the present case shows that transfers may be effected in ways 
not within the scope of section 5 and that the plain purpose of section 
312 is to protect the public interest and assure compliance with the 
provisions of part III when a certificate or permit is transferred. The 
Commission said it was immaterial that the rules under section 312 
had not been prescribed when the merger became effective. 





Exempt Transportation Accompanied by Little, if Any, Non-Exempt 
Service Found Sufficient to Justify “Grandfather” Rights—Ex- 
emption Under Section 303 (e) Denied—Territorial Rights 
Authorized in Prior Report, Restricted 


In No. W-12, Moran Towing & Transportation Co., Inc., Applica- 
tions, decided July 26, 1944, the Commission, with three commissioners 
dissenting in whole or in part, reversed its previous decision, 250 I. C. C. 
541, in so far as the applicant, Moran Towing & Transportation Co., 
Ine., was granted authority to perform general towage locally between 
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points on the Great Lakes or between points on the Gulf of Mexico, 
It reaffirmed its previous decision in so far as it found that applicant 
is entitled to a certificate to continue operation as a common carrier by 
towing vessels in the performance of general towage between points on 
the Atlantic coast and inland tributary waterways, including the New 
York State Canal System; between points on the Gulf of Mexico, on the 
one hand, and, on the other, points on the Atlantic coast and inland trib- 
utary waterways, including the New York State Canal System and 
the Great Lakes; and between points on the Great Lakes, on the one 
hand, and, on the other, points on the Atlantic coast and inland trib- 
utary waterways, including the New York State Canal System. 

The Commission also reaffirmed its previous findings that exemp- 
tion under section 303(e) was justified. 

In the same report the Commission reversed its previous findings in 
No. W-237, 250 I. C. C. 555, in so far as they would grant applicant, 
Dauntless Towing Line, authority to perform general towage to, from, 
or between points on the Gulf of Mexico, and between points on the 
Great Lakes. 

The majority opinion and the dissenting opinion of Commissioner 
Miller contain an interesting discussion of the question of exempt trans- 
portation as the basis for ‘‘grandfather’’ rights. 

The Moran Towing & Transportation Co., Inc., was found to have 
been in towboat operation for many years and to be probably the largest 
of its kind in the world. ‘‘Notwithstanding the varied nature of appli- 
eant’s towage,’’ the Commission said, ‘‘little of such service is subject to 
regulation under part III of the act. This is due to the fact that many 
of the services performed are not transportation services in interstate 
or foreign commerce as contemplated by the act, or are exempted by the 
various exemption provisions of section 303 of the act, or by orders 
issued pursuant thereto.’’ It was also said that at the further hearing 
applicant submitted detailed evidence of its operations during 1939 and 
since, and ‘‘attempted’’ to establish that some non-exempt operations 
had been performed. The Commission, however, said, ‘‘We think it un- 
necessary in this case to determine whether the services performed were 
or were not actually subject to the act. The nature of the cargo in the 
vessels towed is usually the determining factor as to whether or not the 
service is exempt, but applicant’s towage service is performed without 
regard to the nature of the cargo loaded in the vessels towed by it.’’ 

In indicating its liberal attitude, the Commission said: 


**In our administration of the act we have adopted a liberal 
attitude with respect to the granting of operating authorities to 
water carriers holding their services out to the general public, be- 
cause the general characteristics of water carriers are such that 
ordinarily they do not handle as wide a variety of commodities or 
serve as many points as the rail or motor carriers. Furthermore, it 
is well known that the exemption provisions of the act exempt most 
of the transportation of water carriers other than the so-called 
package freight carriers. A person engaged only in towage is lim- 
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ited further by the fact that except as to floating objects, the ship- 
per must furnish the vessel upon which the property is to be loaded 
and by the fact that towage performed for other water carriers sub- 
ject to the act is not subject to the act except as a part of the oper- 
ations of such other carriers.’’ 


The Commission relied upon the Russell Brothers case, 250 I. C. C. 
429, in support of its conclusion. 

In denying the Moran Company authority to conduct local service 
on the Gulf of Mexico and on the Great Lakes, the Commission pointed 
out that there was no local operation shown to have been performed be- 
tween points on the Gulf of Mexico and no local service on the Great 
Lakes in 1939, and only the towing of a petroleum barge on several 
occasions between Toledo, O., and Toronto, Canada, in 1940 (foreign 
transportation not subject to the act), and such a barge on one occasion 
between Toledo and Buffalo, N. Y., in the same year. This was found 
insufficient to establish bona fide operations. 

As to claimed exemption under section 303(e) with respect to var- 
ious light vessels, including scows, lighters, and other craft, vessels 
loaded with contractor’s equipment, dredges, ete., the Commission said 
that applicant in performing such services was a common carrier and 
was in competition with other carriers by water. 

The Chairman of the Commission dissented on the ground that 
the findings as to services performed were too indefinite to justify au- 
thorization of the operations approved in the majority opinion. Com- 
missioner Splawn dissented from the granting of authority because in 
his opinion there was no substantial evidence that this applicant has 
performed any services which are not exempt. 

In a vigorous dissent by Commissioner Miller, he said, among other 
things: 


‘‘Despite the fact that we have repeatedly held that the per- 
formance of exempt transportation does not entitle anyone engag- 
ing therein to any operating authority under the provisions of 
Part III, this report grants applicants ‘grandfather’ rights upon 
the basis of operations which are not subject to that part and 
which Congress clearly intended to relieve from all regulation, in- 
eluding the requirements that applicants hold certificates or per- 
mits.”’ 


While in general agreement with the Russell Brothers case, he said 
that he thought there are ‘‘proper and improper’’ fields for application 
of the doctrine of that case. 


‘‘The first, or proper field, would exist where over a definite water- 
way or system of waterways an applicant has performed both exempt 
and nonexempt transportation but to certain ports within the lim- 
its of that waterway it so happened that nothing but exempt trans- 
portation had been performed. In such circumstances, it is just and 
proper to consider the overall picture. In doing so, the Commission 
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would be giving effect to the principles enunciated in the Carolina 
Freight Carriers Case, supra, and would not be doing any real 
violence to the doctrine of ‘substantial parity.’ The second, or im- 
proper field, would arise where an applicant has handled nothing 
but exempt transportation over a definite waterway, such as the 
New York State Canal System, but over another waterway, entirely 
separate and distinct, such as the Gulf of Mexico, has handled both 
exempt and nonexempt transportation. In such circumstances, in- 
dulgence of the Russell Bros. doctrine (by resort to operations on 
the Gulf of Mexico) would create double injustice. It would be 
unjust to those towers who operate only on the New York State 
Canal System and who, too, have performed nothing but exempt 
transportation but whose applications have been denied by us, and 
it would do complete violence to the ‘substantial parity’ theory now 
so thoroughly imbedded in the law. In my opinion, application of 
the Russell Bros. doctrine is wholly improper and unwarranted in 
the instant proceedings.’’ (Italics are in opinion). 





Applicant’s Predecessors Found Not Under Such Contractual Re- 
lationships with Shippers as to Make Operations Basis for 
“Grandfather” Rights—Insufficient Evidence to 
Sustain New Operations 


Division 4 in No. W-609, Seaboard-Great Lakes Corporation Com- 
mon Carrier Applications, decided July 29, 1944, found that applicant 
had not been in bona fide operation under the ‘‘grandfather’’ clause 
and that present or future public convenience and necessity were not 
shown to require operation. Applications were, therefore, denied. 

An important question in this case was whether or not applicant’s 
predecessors in performing certain services did so as bill-of-lading 
carriers or were in such contractual relationship with the shippers as 
to constitute them carriers so as to entitle applicant to claim ‘‘grand- 
father’’ rights. The Commission, after examining the evidence, found 
that they were not. 





Harms Company Case Followed—No Restriction as to Commodities 
or Territory in Authorizing Applicant to Charter Vessels to 
Persons Other Than Carriers Subject to the Act 


In No. W-284, James McGeeney Company Contract Carrier Appl 
cation, decided July 8, 1944, the Commission modified its findings in its 
previous report, dated May 6, 1943, so as to permit applicants to con- 
tinue operation under the ‘‘grandfather’’ clause as contract carriers by 
water, in the furnishing of non-self-propelled deck scows under charter, 
lease or other agreements to persons other than carriers subject to the In- 
terstate Commerce Act to be used by such persons in the transportation 
of their own property, without restriction as to territory. Such a re- 
striction had been imposed in the previous decision. 
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Voluntary Sale of Vessel Prior to Being Requisitioned Found Fatal 
Interruption Under ‘Grandfather’ Clause 


In No. W-454, Gertrude M. Wootten Contract Carrier Application, 
decided June 30, 1944, the application to continue operations under the 
‘“‘orandfather’’ clause was denied because applicant had performed no 
transportation since December, 1941, and that this discontinuance of 
service was a fatal interruption under the ‘‘grandfather’’ clause of the 
Act. Service was discontinued because of the sale by applicant of her 
only vessel which a short time later was requisitioned by the U. S. Gov- 
ernment. The Commission said that while it had in a number of cases 
found that interruptions of service as a result of the requisitioning of 
vessels by the Government was for reasons beyond the control of the 
earrier within the meaning of section 309(a) and (f) of the Act, in 
the present case the vessel in question was requisitioned from the pur- 
chaser and not from applicant. ‘The voluntary sale of the vessel prior 
to the time it was requisitioned by the Government, the Commission said, 
showed that the abandonment of operation was not caused by circum- 
stances beyond applicant’s control. 





One-Way Transportation Authorized Under ‘Grandfather’? Clause— 
Applicant a Common, Not a Private Carrier as to Certain Traffic 


In No. W-652, Phillips Packing Company, Inc., Common Carrier 
Application, decided June 22, 1944, Division 4 found that applicant 
was entitled under the ‘‘grandfather’’ clause to continue one-way oper- 
ation as a common carrier by self-propelled vessels in the transportation 
of canned goods from Cambridge, Md., to Baltimore, Md., Norfolk, Pet- 
ersburg, Richmond, Portsmouth, and Newport News, Va. 

The Commission found that inbound trips to Cambridge were either 
an intrastate or private carrier service and hence did not justify the 
granting of rights to that point. 

The applicant, the report shows, had a plant located in Cambridge 
and was engaged in marketing canned goods, some of which it sold 
f.0. b. production point and some f. o. b. destination. The Commission 
concluded that transportation of property sold f. o. b. destination was 
not subject to part III of the Act and authority was not required to 
continue such service. As to transportation of property sold f. o. b. pro- 
duction point, it was found that the transportation was performed with 
the purpose to profit therefrom rather than as incidental to applicant’s 
canning business and should be regarded as common carrier transpor- 
a properly used as the basis for the granting of ‘‘grandfather’’ 
rights. 





Applicant, Denied ‘“‘Grandfather” Rights on New York Barge Canal, 
Its Status Being that of Broker, Not Carrier 


Division 4 on reconsideration in No. W-463, James Hughes, Inc., 
Common Carrier Application, decided June 21, 1944, modified its prev- 
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ious report to exclude ‘‘grandfather’’ rights of applicant on New York 
State Canal System and to limit its rights down the Atlantic Coast to 
Virginia instead of South Carolina. 

Applicant, it was shown, owns no equipment, but leases barges and 
arranges with other carriers for towing services. The report discusses 
these arrangements and concludes that as to those existing on the New 
York Barge Canal System, applicant was merely a broker arranging 
for transportation of shipments by other carriers, and had no equipment 
under its control with which it could operate as a carrier. The Com. 
mission, therefore, denied rights on these waters. Only one shipment 
was shown to have moved south of Virginia and that was subsequent to 
January 1, 1940, and under arrangements similar to those above men- 
tioned. ‘‘Grandfather’’ rights south of Virginia were, therefore, denied, 





Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Forwarder Rates Conditioned Upon Aggregates of Tonnage 


The I. C. C., Division 2, by report and order dated June 16, 1944, 
in Docket No. 28896, Forwarder Rates Conditioned Upon Aggregates of 
Tonnage, found that certain rates, rules, and regulations contained in 
tariffs filed by Mutual Distributing, Inc., a freight forwarder, are not 
just and reasonable, and are unjustly discriminatory and unlawful in 
violation of Section 404(a) and (b) of the Act. The rates under inves- 
tigation were ordered canceled. This proceeding also embraced I. & S. 
Docket 5215, Aggregate Tonnage to Minn. and N. Dak., involving a pro- 
posed revision of the items under investigation in Docket 28896. The 
attempted revision was also found to be not just and reasonable and was 
ordered canceled. 

The rates and regulations involved in these proceedings were ‘‘flat’’ 
rates, lower than respondent’s class rates, which were to be applied, upon 
the request of the shipper or consignee, whenever any single shipper de- 
livered to or any single consignee received from the respondent an aver- 
age of 50,000 pounds or more of less-truckload freight with an average 
weight density of not less than 10 pounds per cubic foot during any cal- 
endar month. The average was to be determined over a period of four 
consecutive months following the making of the election to have such 
“‘flat’’ rates apply. 

In its report, the Commission pointed out that the rates are in the 
nature of a discount in favor of large users of respondent’s facilities. 
It was further pointed out that the selection of 50,000 pounds as a vol- 
ume which would entitle a shipper or receiver to a rate lower than the 
normal rate is purely arbitrary and that the minimum might easily be 
made so high as practically to be open only to the very largest shippers. 





Assembling and Distribution Rates 


The Commission has approved certain ‘‘assembling’’ rates published 
by a motor carrier under the provisions of Section 408 of the Act and 
applicable on less than truckload freight delivered to a freight for- 
warder or a freight consolidator at Chicago for movement beyond in 
carload quantities. The question in issue was the inclusion in the tariff 
of the term ‘‘freight consolidator’’ and the definition of that term as pro- 
vided in the tariff. 

The Commission’s decision is contained in a report and order dated 
June 12, 1944, in I. & S. Docket No. M-2180 and No. MC-C-362. The 
tariff in question was published by Transamerican Freight Lines, Inc., 
a motor common carrier. 
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Section 408 of the Act was intended to provide a substitute for 
joint rate arrangements between forwarders and motor carriers which 
are permitted under Section 409 of the Act for a temporary period of 
36 months from May 16, 1942. Section 408 permits the establishment 
by common carriers subject to part I, II or III of the Act of assembling 
and distribution rates which differ from other rates on charges applic. 
able to freight forwarders and others, who employ or utilize the instru- 
mentalities or services of such common carriers under like conditions. In 
discussing the issues involved the Commission stated: ‘‘The principal 
questions here in issue are whether assembling rates as defined in see- 
tion 408 may legally be applied by respondent to the traffic of an in- 
dividual shipper or a group or association of shippers as hereinbefore 
described, and whether the instrumentalities and services of respond- 
ent are utilized by such shippers in the same manner that respondent’s 
facilities are utilized in connection with the handling of like traffic of 
freight forwarders. No question concerning the measure of the rates is 
involved.’’ 

After reviewing the history of Section 408 and the testimony and 
arguments in these proceedings, the Commission stated: ‘‘We further 
find from this record that the application of assembling rates to ship- 
ments of a ‘freight consolidator’ as defined in the proposed rule is not 
unreasonable, unjustly discriminatory, unduly prejudicial, or otherwise 
unlawful.’’ 

Dissenting from the majority opinion, Commissioner Splawn, who 
was joined by Commissioner Mahaffie, stated that while there was much 
in the report with which he concurred, he felt that the analysis of the 
issues and the problems confronting the Commission were incomplete. 
With regard to the interpretation of Section 408 Commissioner Splawn 
stated ‘‘Turning now to section 408 we find that the majority uses the 
similarity of the physical services rendered to forwarders and shippers 
as the sole criterion of ‘like conditions’ and reaches the conclusion that 
certain shippers may receive the benefit of the assembling and distribu- 
tion rates. These shippers thereby acquire an advantage over other 
shippers, and to some extent over forwarders who are subject to regu- 
lation and are held to certain standards and restrictions in their oper- 
ations. Section 408 permits common carriers to maintain special rates, 
and is in the nature of an exception to a remedial statute prohibiting un- 
just discrimination, and must be strictly construed. In my opinion, the 
majority have enlarged upon the section to such an extent as to author- 
ize unlawful discrimination between shippers.”’ 





Commercial Zones and Terminal Areas—Ex Parte No. MC-37 


Examiner W. T. Croft, in a proposed report in Ex Parte No. MC-37, 
In The Matter of Commercial Zones and Terminal Areas, has proposed 
a general rule for determining the commercial zone of any municipality 
for which a commercial zone has not been specifically determined, with- 
in which transportation by motor vehicle is exempt from the provisions 
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of part II of the Act except the provisions of section 204 relative to 
hours of service and safety regulations. He has also proposed a general 
rule for determining the maximum terminal area of any motor carrier 
or freight forwarder at any municipality or unincorporated place au- 
thorized to be served. The examiner emphasizes that this proceeding 
does not involve any grant of authority to either motor carriers or 
freight forwarders to serve any point not otherwise authorized. In- 
stead it relates only to the scope of authority already granted, or which 
may be hereafter granted in other proceedings, to serve specific points. 
He also points out that the motor carriers or freight forwarders may by 
appropriate tariff provisions limit the area within which collection or 
delivery service at any authorized point will be given as the line-haul 
rate from or to such point, and provide a reasonable charge or scale 
of charges applicable in addition to the line haul rate when collection 
or delivery service is given at other places within the maximum terminal 
area. 

This proceeding was initiated by the Commission, Division 5, on its 
own motion, and no hearing has been held. By a subsequent order the 
Commission has extended the time for filing exceptions to the examiner’s 
proposed report to October 2, 1944. 





Freight Forwarder Acquisitions 


Republic Carloading & Distributing Co., Inc., acting upon author- 
ization granted by the Commission, has purchased the operating rights 
of Gulf Carloading Co., Inc. An amended permit and order was issued 
to Republic, in Dockets Nos. FF-144 and FF-148, by order dated July 
26, 1944. By the same order, the permits arid orders issued to Republic 
and to Gulf on March 22, 1943 and January 24, 1944, respectively, were 
superseded and canceled. The amended permit and order authorizes 
Republic Carloading & Distributing Co., Inc., to operate as a forwarder 
of commodities generally from and to all points originally authorized to 
be served by either of the two companies. 


By order dated June 20, 1944, in Docket No. FF-19, the I. C. C. 
authorized the acquisition by Carloader Corporation of the operating 
rights of Maritime Shipper Service, Inc. The transaction having been 
consummated, the Commission, by order dated August 12, 1944, in Docket 
No. FF-122, has issued an amended permit and order to Carloader Cor- 
poration authorizing that company to operate as a freight forwarder of 
general commodities from all points in New York to all points in Calif. 
The permit and order issued to Maritime Shipper Service, Inc., is 
superseded and canceled by the amended permit. The operating author- 
ity requested by Carloader Corporation in its original application has 
not yet been finally determined by the Commission 
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Freight Forwarder Statistics 


Statement No. Q-950 (QFF) showing revenues, expenses and sta- 
tisties of freight forwarders for the three months ended with March, 
1944, and including comparable statistics for the same period in 1943, 
has been released by the Bureau of Transport Economies and Statistics 
of the I. C. C. The report contains statistics of 53 reporting forwarders 
having gross revenues of $100,000 or more per annum. The 53 for- 
warders reported a deficit in net income before provision for income taxes 
of $284,438, for the first quarter of 1944. Transportation revenue for 
the group was $46,479,694, as compared with $47,193,523 for the first 
quarter of 1943. 





Depressed Forwarder Rates to Texas Ordered Cancelled 


The I. C. C., Division 3, has ordered the cancellation, effective Sep- 
tember 12, 1944, of commodity rates on numerous articles from New 
York and St. Louis to Dallas and Ft. Worth, and reduced class rates 
from New York and St. Louis to Dallas, Ft. Worth, Houston and San 
Antonio, filed by Gulf Carloading Co., Inc., and affiliated freight for- 
warders, upon a finding that such rates are not shown to be just and 
reasonable. By the same order the proposed cancellation by Morgain 
Forwarding Co. of commodity rates on numerous articles from New 
York and St. Louis to Dallas, and the higher class rates which would re- 
sult from such cancellation, has been found just and reasonable, and the 
suspension of such proposed cancellation has been vacated. 

This action is set forth in a report and order of Division 3, dated 
August 1, 1944, in I. & S. Dockets Nos. 5257, Forwarder Rates, New 
York and St. Louis to Texas, and 5288, Commoditiés, New York and 
St. Louis to Dallas. The Commission stated that: ‘‘At the hearing 
Gulf went no further in justification of the commodity rates and re- 
duced class rates under investigation than to declare that its sole pur- 
pose in publishing them was to meet the competitive rates of Morgain 
(Forwarding Co.), Central (Package Car Co.) and Texas (Freight Co.). 
***** Tt regards the standard class rates as the normal and reasonable 
rates for the traffic, and believes that its present class and commodity 
rates are unreasonably low, but insists that if it is to remain in busi- 
ness it must meet the rates of these competitors.’’ The Commission 
further stated : ‘‘The statutory burden upon freight forwarders to prove 
proposed rates just and reasonable applies to ‘changed’ rates, whether 
the change be upward or downward. Gulf’s evidence clearly does not 
constitute such proof.’’ The Commission also stated : ‘‘Class rates upon 
the basis prescribed by the Commission in the southwestern revision, 
hereinafter referred to as the standard class rates, are maintained from 
and to the points under consideration by Morgain and freight forward- 
ers generally except Texas, Central and Gulf and by the railroads.”’ 

The rates of Central Package Car Co. and Texas Freight Co., Inc., 
were not at issue in these proceedings. 
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Freight Forwarder Permits Issued 


The I. C. C., by recent orders, has issued permits to operate as a 
freight forwarder under part IV of the Act to the following applicants: 

Rhode Island Despatch, Inc., Docket No. FF-93. Permit issued by 
order dated May 30, 1944, authorizing operations as a freight forwarder 
of commodities generally from points in Mass. and R. I., to Phila., Pa., 
and points in the New York Commercial Zone as defined in 1 M. C. C. 
665. 

Flynn Forwarding Co., Inc., Docket No. FF-115. Permit issued by 
order dated June 2, 1944, authorizing operations as a freight forwarder 
of commodities generally (1) from all points in Ill., Ky., Tenn., Miss., 
Texas, Okla., Ark., Mo., Iowa, Kans., and Colo. to all points and ports in 
Mass., R. I., Conn., N. J., Pa., Md., N. Y., Dela., and the Dist. of Col., 
for domestic delivery and for export; (2) from all points in Ill, Ky., 
Tenn., Miss., Ark., Mo., Kansas, and Iowa to San Francisco and Los An- 
geles, Calif., for export; and (3) from all points in Mo., Kansas, Ark., 
Ill., Ky., and Tenn., to all points in Calif., Oregon, Wash., Utah, and 
Ariz. for domestic delivery. 

American Freight Forwarding Corp., Docket No. FF-125. Permit 
issued by order dated June 7, 1944, authorizing operations as a freight 
forwarder of general commodities (1) between points in Mass., R. L, 
Conn., N. Y., N. J., Dela., Md., Pa., Ohio, Mich., Ind., Wis., Ill., Minn., 
Iowa, Mo., and Kansas City, Kans., and (2) from points in that terri- 
tory to points in Wyoming, La., Tenn., Ky., N. D., S. D., Nebr., Colo., 
Kansas, Okla., Ark., and Texas. 

The order in this proceeding embraced also the application of 
American Carloading Corp., Docket No. FF-117. The operations of 
the latter company, which is also a certificated motor carrier subject 
to Part II of the Act, have been absorbed by American Freight For- 
warding Corp., and the application of American Carloading Corp. was, 
accordingly, denied. 

Norman G. Kleisley, d/b/a C. & M. Forwarding Co., Docket No. 
FF-22. Permit granted by order dated June 8, 1944, authorizing oper- 
ations as a freight forwarder of commodities generally from points in 
the Counties of Monroe, Wayne, Genesee, Livingston, Ontario, Wyom- 
ing, and Orleans, N. Y., to New York, N. Y., and points in the Counties 
of Westchester, Nassau, and Suffolk, N. Y., Middlesex, Hudson, Union, 
Essex, Bergen, and Passaic, N. J., Cook, DuPage and Will, Ill., and Lake 
County, Ind. 

Central States Transit Co., Docket No. FF-129. Permit issued by 
order dated June 17, 1944, authorizing operations as a freight forwarder 
of wallpaper from Chicago, IIl., to Omaha, Nebr., Denver, Colo., Kansas 
City, Mo., Kansas City, Kans., and St. Paul and Minneapolis, Minn. 

Pittsburgh Stores Fast Freight, Docket No. FF-64. Permit issued 
by order dated June 29, 1944, authorizing operations as a freight for- 
warder of general commodities from points in Conn., Me., Mass., N. H., 
N. J., N. Y., Pa., R. L, and Vt., to points in Ohio, Pa., and W. Va. By 
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the same order the Commission dismissed the application of Pittsburgh 
Consolidators (FF-114), an affiliated company, upon a finding that the 
operations of the said company are not those of a freight forwarder as 
defined in the Act, and are exempt by Section 402(c) (2) thereof. 

Morgain Forwarding Co. (now Premier Carloading Corp.), Docket 
No. FF-10. Permit issued-by order dated July 6, 1944, authorizing op- 
erations as a freight forwarder of general commodities from all points 
in Conn., Dela., Ill., Ind., Iowa, Me., Md., Mass., Mich., Minn., Mo., N. 
H., N. J., N. Y., Ohio, Pa., R. I., Vt., W. Va., Wis., and the Dist. of 
Col. to all points in Ariz., Ark., La., N. M., Okla., and Texas, and to 
St. Louis, Mo. 

Gallagher & Ascher Co., Docket No. FF-67. Permit issued by order 
dated July 8, 1944, authorizing operations as a freight forwarder of 
commodities generally between points in Chicago, Ill., commercial zone 
as defined in 1 MCC 673 on the one hand, and all ports or points of 
export or import in the United States on the other, when moving from 
or to points outside the continental limits of the United States and 
Canada, and as a freight forwarder of stone (granite) from Columbia, 
S. C., and Elberton, Ga., to Baltimore, Md., Brooklyn, N. Y., Buffalo, 
N. Y., Chicago, Ill., Evansville, Ind., Kansas City, Mo., New York, N. 
Y., Pittsburgh, Pa., Quincy, Mass., Philadelphia, Pa., and St. Louis, Mo. 

Kelleher Carloading & Distributing Co., Docket No. FF-139. Per- 
mit issued by order dated July 17, 1944, authorizing operations as a 
freight forwarder of commodities generally from points in Conn., Mass., 
N. J., N. Y., Ky., Ill, and Mo., to points in Ind.,,Tenn., Ill., Wis., 
Minn., Iowa, Mo., Ark., La., Tex., Okla., Kans., Nebr., S. Dak., N. Dak., 
and Colorado. 

Pacific Consolidators, Inc., Docket No. FF-108. Permit granted by 
order dated August 5, 1944, authorizing operations as a freight for- 
warder of commodities generally from all points in Ala., Conn., Dela., 
Dist. of Col., Ga., Me., Md., Mass., N. H., N. J., N. Y., N. C., Pa., R. I, 
8. C., Vt., Va., and W. Va., to all points in Calif., north of the counties 
of San Luis Obispo, Kern and San Bernadino, and to all points in Ore- 
gon and Washington. 

Porto Rican Express Co., Docket No. FF-121. Permit granted by 
order dated August 5, 1944, authorizing operations as a freight for- 
warder of general commodities (1) between the Port of New York, as 
defined by order entered March 26, 1941, in Ex Parte No. 140, Determina- 
tion of the Limits of New York Harbor and Harbors Contiguous There- 
to, and all United States ports south thereof on the Atlantic coast and 
all such ports on the Gulf of Mexico and on the Pacific Coast, such traf- 
fic being imported or for export through these respective ports; (2) from 
the Chicago commercial zone, as defined in Chicago, Ill., Commercial 
Zone, 1 M. C. C. 673, to the Port of New York, defined as aforesaid, 
for export; and (3) from the Port of New York, defined as aforesaid, on 
import traffic, to points in Ark., Conn., Ga., Ill., Iowa, Ky., Md., Mass., 
Mich., Minn., Mo., N. J., N. Y., Ohio, Pa., S. C., Vt., Va., Wis., and the 
Dist. Col. That part of the operations of the Porto Rican Express Co. 





SEPTEMBER, 1944 1039 





described in clause numbered (1) above is limited to December 31, 1945, 
unless sooner suspended, modified or set aside. The operations described 
in clauses (2) and (3) are not limited. 

Wells Fargo Carloading Co., Docket No. FF-86. Permit granted 
by order dated August 11, 1944, authorizing operations as a freight 
forwarder of commodities generally from points in Conn., Dela., Me., 
Md., Mass., N. H., N. J., N. Y., Ohio, Pa., R. L., Vt., Va., W. Va., and 
the Dist. of Col. to points in Calif. 





Freight Forwarder Application Proceeding Reopened 


By order dated June 30, 1944, the I. C. C. has reopened for re- 
consideration the application of Central Forwarding Co., for a permit, in 
Docket No. FF-50. The previous order, granting this applicant a per- 
mit (see 11 I. C. C. P. Journal 912) has been postponed until further 
order of the Commission. 





Freight Forwarder Applications Dismissed 


The I. C. C., Division 4, has dismissed applications to operate as a 
freight forwarder filed by the following applicants: 

J. Nelson Kagarise, d/b/a Public Freight Service, Docket No. FF-88. 
Dismissed by order dated July 4, 1944, upon the grounds that applicant 
is engaged only in the assembly and consolidation of shipments of prop- 
erty at Los Angeles which are destined to points within the vicinity 
thereof; that it does not perform or provide for the performance of 
break-bulk and distribution operations with respect to such shipments; 
and that such operations are not those of a freight forwarder as de- 
fined in the Act. 

W. J. Haab, d/b/a Ace Distributing Co., Docket No. FF-118. Dis- 
missed by order dated July 18, 1944, upon a finding that applicant 
has discontinued the operation covered by the application, is no longer 
engaged in freight forwarder operations, and does not desire to prose- 
eute said application. 

Taylor-Edwards Warehouse & Transfer Co., Docket No. FF-41. 
Dismissed by order dated July 26, 1944, upon a finding that applicant 
does not assume responsibility for the transportation of property, does 
not perform break-bulk and distributing operations; that its service 
and responsibility to shippers are confined to the terminal area; that 
such operations are not those of a freight forwarder as defined in Sec- 
tion 402(a) (5), and are exempted under the provisions of Section 402 
(ce) (2) of the Act. 











Recent Court Decisions* 


By Warren H. WAGNER 


Certificates granted the Seaboard Air Line Ry. Co. to engage in interstate operations 
as a motor carrier, sustained—‘‘joint boards’’—contention of monopoly by 
Department of Justice not sustained. 


American Trucking Associations, Inc., et al., v. United States, et al. 


The United States District Court for the Eastern District of Vir- 
ginia, (a three-judge court, one judge dissenting) in No. 285, sustained 
the orders of the Commission granting the receivers of the Seaboard Air 
Line Ry. Co., certificates of public convenience and necessity authoriz- 
ing the Seaboard to engage in interstate operations as a motor carrier 
over certain routes in the states of Virginia, North Carolina, South 
Carolina, and Florida. (17 M. C. C. 413, 28 M. C. C. 5, 34 M. C. C. 441) 

The operations, as indicated, were in four states. Each joint board 
was composed of one member from each state in which motor service was 
sought. The court stated that ‘‘That procedure satisfied the motor car- 
rier act,’’ and that. ‘‘even when minor defects in the composition of 
joint boards do appear, the courts have been (and should be) slow to 
set aside an order of the Commission on this ground.’’ It said that the 
Commission’s denial of applicants’ motions made early in the proceed- 
ings to have the Commission consolidate the applications for reference 
to ‘‘properly constituted joint boards,’’ had been lawful, because such 
motions to consolidate were addressed to the discretion of the Commis- 
ion, and no showing had been made of abuse of discretion. 

The Department of Justice contended that motor carrier operations 
by the Seaboard would result in a violation of the anti-trust laws and 
would strangle existing independent motor freight carriers. The Sea- 
board contended that the United States was taking the peculiar posi- 
tion of admitting the allegations of the complaint and also confessing 
error. On that point the court said: 


‘*We hold that the United States cannot confess error so as 
to make it binding upon us to grant the relief desired by plaintiffs. 
In McLean Trucking Co. vs. United States, 321 U. S. 67, 69, error 
was confessed by the United States, yet the Supreme Court affirmed 
the decree of the three-judge district court, refusing to set aside 
orders of the Commission. On the other hand, we were glad to con- 
sider the brief and oral argument of counsel for the United States, 
specially representing the anti-trust division of the Department of 
Justice. The contentions advanced by these counsel we find to be 
lacking in substantial merit.’’ 





_* At the time of going to press certain of these decisions were available in type- 
written form only, and not yet reported. Therefore, citation was impossible. 
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Jurisdiction over intrastate fares under section 13—court cannot make its own find- 
ings of fact—Commission may bring record up to date. 


Alabama et al v. United States et al. (and cases considered therewith ) 


The (three-judge) District Court for the Western District of Ken- 
tucky, Louisville Division, on August 3, 1944, sustained the action of 
the Commission in the Alabama, Tennessee and Kentucky section 13 
passenger fare cases. 

The three states and their state Commissions filed separate injunc- 
tion proceedings in that Court, stating in each instance that the Louis- 
ville & Nashville Railroad Company, one of the carriers which filed the 
section 13 petitions before the Interstate Commerce Commission is a 
Kentucky corporation with its residence and principal office in that 
Federal Judicial District. The three proceedings were considered in a 
single opinion. 

The following are excerpts from the opinion: 


‘The State Commissions recognize the constitutionality of this 
(section 13, par. 4) legislation, which has been many times upheld, 
but they contend, and rightly so, that the power of the Commis- 
sion to fix intrastate rates is limited to the two situations of (1) 
where the evidence shows a preference as between persons or lo- 
calities in, intrastate commerce on the one hand and interstate com- 
merce on the other hand, and (2) where the evidence shows any 
unreasonable or unjust discrimination against interstate commerce. 
Any attempt on the part of the Interstate Commerce Commission 
to regulate intrastate rates where one of these two situations does 
not exist would be in conflict with the Tenth Amendment to the 
United States Constitution. Section 15 of the Interstate Commerce 
Act imposed an affirmative duty on the Interstate Commerce Com- 
mission to fix rates and to take other important steps to maintain 
an adequate railway service for the people of the United States. 
Intrastate rates constitute a very important part in maintaining such 
an adequate national railway system. Gross revenue from intra- 
state transportation is a little less than one-third of the gross 
revenue from interstate transportation. If intrastate rates are 
fixed at a substantially lower level than interstate rates, the share 
which intrastate traffic will contribute will be proportionately less. 
If the railways are to earn a fixed net percentage of income, the 
lower the intrastate rates, the higher the interstate rates will have 
to be. The effective operation of the Act justly requires that in- 
trastate traffic should pay a fair proportionate share of the cost of 
maintaining an adequate railway system. The Supreme Court 
has on numerous occasions recognized this dovetail relation be- 
tween the purpose of Section 15 of the Act and the authority of 
the Commission under Section 13(4) of the Act to remove undue or 
unjust discrimination against interstate commerce. Accordingly, 
when that purpose is interfered with by a disparity of intrastate 
rates the Commission is authorized to end the disparity by a proper 
adjustment of the intrastate rates in question. ... . 
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‘‘In these proceedings it is not the province of the Court to 
review the evidence before the Commission for the purpose of mak- 
ing its own findings of fact. It is a well settled rule of adminis- 
trative law that the functions of a reviewing court are limited to 
deciding whether or not there was sufficient evidence to support 
the findings of fact of the administrative board and whether or 
not the correct rule of law was applied to the facts so found. Al- 
though reasonable persons may differ with the findings of fact by the 
administrative board upon the evidence before it, yet if it appears 
from the record that such findings are supported by substantial evi- 
dence the law makes the board’s findings on such facts conclusive. . . 

‘‘ Administrative procedure necessarily results in the existence 
of a gap between the time when the record evidence is closed and 
the time the administrative decision is later promulgated, which 
makes it possible and permissible for the Commission, in its discre- 
tion, to review or supplement its findings by consideration of evi- 
dence subsequently developing instead of rehearing the matter in 
its entirety. Illinois Commerce Commission v. United States, 292 
U. S. 474, 480-481; Interstate Commerce Commission, et al. v. The 
City of Jersey City, et al., United States Supreme Court May 29, 
1944. No doubt the Commission, if necessary, could have taken ju- 
dicial notice of all of its previous rulings just referred to. Butler 
v. Eaton, 141 U. 8. 240; Freshman v. Atkins, 269 U. 8. 121; National 
Fire Insurance Co. v. Thompson, 281 U. 8. 331, 336; Kelly v. John- 
son, 111 Fed. (2) 613, 615. But in any event such evidence was 
admissible in the administrative hearing, which is not bound by 
the strict and technical rules of evidence prevailing in common law 
trials. It appears well settled that an administrative board has 
a much broader consideration of facts having a material bearing 
upon the issue presentedj than has a jury. Opp Cotton Mills v. Ad- 
mimstrator, 312 U. S. 126, 154-155; Spiller v. Atchison T. & S. F. 
R. Co. 253 U. S. 117; Interstate Commerce Commission v. Baird, 
194 U. S. 25; United States v. Interstate Commerce Commission, 
290 Fed. 264; Tagg Bros. and Moorhead v. United States, 280 U. S. 
420; Wigmore on Evidence, 3rd Edition, Sections 4a and 4b and 4¢ 
(26 at page 70).’’ 


Commission’s prescription of interstate passenger fares for intrastate application 
within North Carolina, sustained. 


State of North Carolina, et al. v. United States, et al. 


The District Court of the United States for the Eastern District 

of North Carolina, Raleigh Division, (a three-judge court in No. 189 

Civil), on July 20, 1944, declined to enjoin the application within North 

~ Carolina of the present interstate passenger coach fare of 2.2 cents per 
mile in lieu of the then existing intrastate 1.65 cent fare. 
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Motor carrier using special equipment held to be not a common carrier. 
Motor Haulage, Inc. v. Public Service Commission of New York. 


The New York Court of Appeals on July 19, 1944 (as reported in 
the U. S. Law Week for August 8, 1944, p. 2076) overruled the New 
York Public Service Commission in classifying as a common carrier and 
not as a contract carrier a company hauling cargo requiring specialized 
equipment, and handling under private contract and not holding itself 
out to the public as a carrier, but obtaining business through private 
solicitation. 


The trucking company owned station wagons, rack platforms, 
insulated van bodies, insulated and heated bodies, winch trucks and 
other unusual equipment and had contracts with various firms pro- 
viding for exclusive handling of deliveries by the company; some 
contracts included carrying keys to stores and putting meat in ice- 
boxes; the amount transported varied from day to day, in some 
instances hourly, and the company held itself in readiness to handle 
large consignments on short notice. Some trucks were leased to the 
firms, with or without drivers, and bore the name of' the firm rather 
than that of the trucking company. Some contracts on a tonnage 
basis required the company to provide special trucks of varying 
capacities on an hourly basis. These contracts constituted ninety- 
five per cent of the business, the remainder being made up of in- 
dividual shipments negotiated by letter or by phone confirmed by 
letter, although sometimes the arrangement was oral. Uncontra- 
dicted testimony showed that trucking company did not hold itself 
out to serve all shippers of freight and that no freight would be 
accepted unless prior arrangements were made. No advertising 
was done and the only listing was in the telephone company’s red 
book. 

Before the enactment of the New York Motor Carrier Act 
a ‘private carrier’ was one who customarily did not undertake to 
earry for the public and whose transportation was done solely 
through contracts. It is clear under the statute (Sec. 2, 30-d) that 
a contract carrier is one who does not undertake to transport for 
the general public and who transports property by motor vehicle 
under special and individual contracts or agreements. 

[Text] ‘‘The service rendered was pursuant to private con- 
tracts with customers, in which no one else was interested and no 
benefit or disadvantage accrued to any other person by the rendi- 
tion of that service. There was here no holding out by [trucking 
company] that it would serve the public indifferently to the limit 
of its capacity. It made no profession to carry for all, and was 
under no obligation to take whatever goods might be tendered. It 
made such contracts as it saw fit and at prices agreed upon. The 
contracts here were entered into generally after a survey of the cus- 
tomer’s trucking needs. In some cases [trucking company] had 
taken over the customer’s trucks and drivers. Special type services 
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are rendered. An undertaking to transport for the general public 
would be inconsistent with [trucking company’s] contract obliga- 
tions to its customers.’’ 

The Cornell Steamship Co. v. U. 8. case (12 LW 4284) is dis- 
tinguishable on the facts. 


Oral hearing may be demanded by competitors in water carrier application where 
certificate was issued without public hearing upon the application and evidence 
obtained ex parte by the Commission’s investigators. 


Mississippi Valley Barge Line Co. et al. v. United States et al. 


The District Court of the United States for the Western District of 
Pennsylvania (a three-judge court) in No. C. A. 2793, on July 31, 1944, 
set aside an order of the Commission in No. W-313, Coal City Towing 
Company Contract Carrier Application, ‘‘in order that the Commission 
may grant the plaintiffs further hearing in this case.’’ 

The order of the Commission was reached without a public hearing 
and was based upon evidence presented in the original application and 
obtained, ex parte, by the Commission’s field investigators, consisting 
of two of its employees. 

Quoting from the opinion: 


‘‘The plaintiffs, before the effective date of the order com- 
plained of, petitioned the Commission for a hearing, and offered to 
prove facts showing lack of jurisdiction in the Commission to grant 
the certificate complained of in this case, ie., that neither the ap- 
plicant nor his predecessor Webster was in bona fide operation as 
a carrier subject to this Act on January 1, 1940; and that neither 
the Coal City Towing Company nor Webster was at any time en- 
gaged in operations essential to support any grant of operating 
authority... . 

‘*Thereafter, plaintiffs filed second petitions with the Com- 
mission, asking for reconsideration of the order of denial, and re- 
questing that the matter be set down for a public hearing in order 
that the facts might properly be presented to the Commission. 
These petitions were refused for filing by the Commission and 
physically returned to petitioners. 

‘*As all of the proceedings before the Commission prior to the 
granting of the order dated January 13, 1943, were ex parte, we 
cannot see how the plaintiffs could have intervened until the Com- 
mission’s views had ripened into a decision. It seems to us that the 
very purpose of the Commission’s order of January 13, 1943, in 
making it effective April 6, 1943, was for the purpose of permitting 
any interested party to appear in the meantime to object and to 
be heard. This interpretation of the order of January 13, 1943, is 
strengthened by the fact, as we are now advised, that the present 
practice of the Commission is to issue tentative reports in ex parte 
investigations, thus affording interested parties the opportunity to 
file exceptions before the report. becomes final. ... . 
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‘*Tn the instant case, the plaintiff Mississippi Valley Barge Line 
Company protested the application of the Coal City Towing Com- 
pany. And while the plaintiff American Barge Line Company did 
not appear in the proceedings until after decision therein, it is 
still entitled to become a party under the authority of the Chicago 
Junction case, which says ‘persons who were entitled to become 
parties before the Commission, but did not do so, have been al- 
lowed to maintain such suits where requisite interest was shown.’ 

‘‘Our conclusion is that plaintiffs made timely application 
to the Commission to intervene and to be heard, and should be 
granted that right. The propriety of this conclusion is especially 
indicated by the fact that, on the merit of the matter, it is not pos- 
sible for us to say, with any reasonable degree of certainty, that 
there is any evidence in the record before us to support a finding 
that Webster (the predecessor of the present applicant) had en- 
gaged in any transportation ‘subject to this part [of the Act]’ 
prior to the ‘grandfather’ date. This becomes the more crucial in 
view of the plaintiff’s timely offer to assume the burden of proving 
the negative by establishing that Webster did not in fact engage in 
any such transportation prior to the critical date.’’ 


Permit denied where water carrier operations during ‘‘grandfather’’ period consisted 
of transportation of exempted commodities. 


The Barrett Line, Inc. v. United States et al. 


The United States District Court, Southern District of Ohio, West- 
ern Division, (a three-judge court) in No. 881 (Cincinnati) on July 
28, 1944, in a per curiam opinion, declined to enjoin the Commission’s 
decision in No. W-353, Barrett Line, Inc., Contract Carrier Application. 
(June 18, 1943.) 

The application was for a permit as a contract carrier under sec- 
tion 309(f) and was denied on the ground that the only evidence as to 
any operations within several years of January 1, 1940, consisted of 
transportation of commodities specifically exempted under section 303 
(b) or (d). 


Quoting from the court’s opinion: 


‘‘The Court adopts as its own findings of fact and conclusions 
of law, without repetition here, the findings and conclusions of Di- 
vision 4 of the Interstate Commerce Commission, as set forth in its 
decision June 18, 1943, in proceeding No. W-353, and the conclus- 
ion of the Interstate Commerce Commission in its order in the 
same proceeding entered on December 6, 1943.”’ 
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Commission’s findings are, when supported by substantial evidence, not reviewable by 
the courts—one challenging Commission rate order has burden of showing it 





is unjust and unreasonable in its sehearings before Commission 
are discretionary—Stabilization Act does not override Commission’s normal 
discretion. 


Interstate Commerce Commission et al v. Jersey City et al. 88 Law ed. 
Adv. Ops. 1064. 


The Supreme Court reversed the District Court for the District of 
New Jersey (54 F. Supp. 315) in the Hudson & Manhattan Railroad 
fare case (256 I. C. C. 269 and prior reports) 

Quoting from the decision: 


‘**Kach of the findings of fact by the Commission appears to be 
supported by substantial evidence. The Court below has not 
found to the contrary, nor do we... 

‘* “Moreover, the Commission’s order does not become suspect 
by reason of the fact that it is challenged. It is the product of ex- 
pert judgment which carries a presumption of validity. And he 
who would upset the rate order under Act carries the heavy burden 
of making a convincing showing that it is invalid because it is 
unjust and unreasonable in its consequences.’ Federal Power Com- 
mission Vv. Hope Natural Gas Co., 320 U. S. 591, 602, ante, 276, 283, 
64 S. Ct. 281. The Commission considered that it had, and we find 
no reason to doubt that it had, the evidence before it that was 
needful to the discharge of its duty to the public and to the regu- 
lated railroad. ‘With that sort of evidence before it, rate experts of 
acknowledged ability and fairness, and each acting independently 
of the other, may not have reached identically the same conclusion. 
We do not know whether the results would have been approximate- 
ly the same. For there is no possibility of solving the question as 
though it were a mathematical problem to which there could only be 
one correct answer. Still there was in this mass of facts that out 
of which experts could have named a rate. The law makes the 
Commission’s findings on such facts conclusive.’ Interstate Com- 
merce Commission v. Union P. R. Co. 222 U. S. 541, 550, 56 L. ed. 
308, 312, 32 S. Ct. 108. 

** *So long as there is warrant in the record for the judgment 
of the expert body it must stand. .. . ‘‘The judicial function is 
exhausted when there is found to be a rational basis for the conclus- 
ions approved by the administrative body.’’’ Rochester Teleph. 
Corp. v. United States, 307 U. S. 125, 145, 146, 83 L. ed. 1147, 1161, 
59 S. Ct. 754; Mississippi Valley Barge Line Co. v. United States, 
292 U. S. 282, 286, 287, 78 L. ed. 1260, 1264, 1265, 54 S. Ct. 692. . 

‘*This raises an important but not a new question of adminis- 
trative law. The Price Administrator’s contention is that this record 
is ‘stale’ and that a fresh record is important. One of the grounds 
of resistance to administrative orders throughout federal experience 
with the administrative process has been the claims of private liti- 
gants to be entitled to rehearings to bring the record up to date 
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and meanwhile to stall the enforcement of the administrative order. 
Administrative consideration of evidence—particularly where the 
evidence is taken by an examiner, his report submitted to the par- 
ties, and a hearing held on their exceptions to it—always creates 
a gap between the time the record is closed and the time the admin- 
istrative decision is promulgated. This is especially true if the is- 
sues are difficult, the evidence intricate, and the consideration of 
the case deliberate and careful. If upon the coming down of the 
order litigants might demand rehearings as a matter of law be- 
cause some new circumstance has arisen, some new trend has been 
observed, or some new fact discovered, there would be little hope 
that the administrative process could ever be consummated in an 
order that would not be subject to reopening. It has been almost a 
rule of necessity that rehearings were not matters of right, but were 
pleas to discretion. And likewise it has been considered that the 
discretion to be invoked was that of the body making the order, 
and not that of a reviewing body. 

‘*Only once in the history of administrative law has this Court 
reversed a Commission for refusing to grant a rehearing on the 
contention that the record was ‘stale.’ In Atchison, T. & 8. F. R. 
Co. v. United States, 284 U. S. 248, 76 L. ed. 273, 52 S. Ct. 146, this 
Court held that because of changed conditions the Interstate Com- 
merce Commission abused its discretion in denying a rehearing... . 

‘*As to the contention that the Stabilization Act gave the Ad- 
ministrator standing superior to that of other litigants to ask the 
courts to override the normal discretion of the Commission in grant- 
ing or refusing rehearing, we have already spoken in Vinson v. 
Washington Gas Light Co., No. 396 this Term, decided March 27, 
1944 (321 U. S.—, ante 646, 64 S. Ct. 731). There, as here, the 
Stabilization Director insisted that he was ‘denied a fair hearing 
because the Commission refused in the current proceeding, to alter 
and enlarge the scope of inquiry.’ There, as here, the controversy 
was ‘between two governmental agencies as to whether the powers 
of the one or the other are preponderant in the circumstances.’ 
Here, as there, we decline to invade the discretion of administrative 
tribunals to control their own rehearing procedure where the Con- 
gress has not given the Administrator standing superior to that 
of a litigant and has not divested the Commission of its ordinary 
discretions.’’ 


Effect of cessation of operations upon ‘‘grandfather’’ rights. 


Mid-States Freight Lines, Inc. v. United States, et al. 


The District Court of the United States for the District of Kan- 
sas, First Division, (a three-judge court) in No. 4937, Civil, declined 
to enjoin an order of the Commission which denied a ‘‘grandfather’’ ap- 
plication on the ground of cessation of operations. 
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The facts were that the information and data supplied informally 
by Evans (predecessor of plaintiff) to the Commission’s local represen- 
tative showed only one-way operations between points in Missouri and 
Kansas and Chicago and a compliance order was issued accordingly. 
A motion for reconsideration was filed, and after a delay of nearly a 
year, further data were submitted and a compliance order for two-way 
operations was issued. In the meantime, however, Evans, finding one- 
way operation to be unprofitable had abandoned all operations and ar- 
ranged to have all telephone messages or other communications relative 
to the movement of freight turned over to another party. The matter 
coming on for further hearing before the Commission, it was held that 
the cessation of operations had not been for reasons beyond the appli- 
eant’s control and certificate was denied en toto. The Court, citing 
authorities to the effect that it was not authorized to weigh evidence or 
inquire into the soundness of the reasons by which the Commission 
reached its conclusions, held that there was substantial evidence to sus- 
tain the Commission’s finding that the abandonment had not been for 
reasons beyond the applicant’s control. 


Commission’s authorization to abandon Yonkers branch of New York Central Railroad 
approved. 


Public Service Commission of the State of New York et al., v. United 
States et al. 


The District Court of the United States for the Southern District 
of New York, (a three-judge court) in Civil No. 25-185, declined to en- 
join the order of the Commission authorizing the abandonment of the 
Yonkers branch of the New York Central Railroad. Quoting from the 
opinion : 


‘‘The Commission first authorized abandonment of this branch 
on March 20, 1943, and this court sustained the Commission’s act 
a year ago in an action brought by the same plaintiffs. Public Ser- 
vice Commission of State of New York v. United States, D. C. S. D. 
N. Y., 50 F. Supp. 497. The Supreme Court, however, on appeal 
reversed this judgment, without consideration of the merits, be- 
cause the Commission had failed to perform the requisite administra- 
tive function of making appropriate jurisdictional findings to sup- 
port its order. The Interstate Commerce Act, as amended by the 
Transportation Act of 1920, gives the Commission authority to issue 
certificates of public convenience and necessity allowing any carrier 
subject to the Act to abandon ‘all or any portion’ of its railroad 
line, 49 U. S. C. A. see. 1(18)-(20) ; but it further provides that 
this authority shall not extend to the ‘abandonment of spur, indus- 
trial, team, switching, or side tracks, located or to be located wholly 
within one State, or of street, suburban, or interurban electric rail- 
ways, which are not operated as a part or parts of a general steam 
railroad system of transportation.’ Ibid, sec. 1(22) The Commis- 
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sion had not made express findings showing that the line was not 
within this exception; and in the absence of such ‘requisite juris- 
dictional findings,’ the Court held that the order should have been 
set aside. City of Yonkers v. United States, 320 U. S. 685, 692.2 
The Commission thereupon on its own motion reopened the proceed- 
ings, and, after the taking of additional evidence and the submis- 
sion of briefs, by all parties, issued the present order and report 
on February 25, 1944, the order to become effective on March 30, 
1944. Thereafter the Commission denied petitions for reconsider- 
ation in a supplemental report and order dated March 24, 1944, and 
this action followed... . 

‘In the light of these previous proceedings, the crucial ques- 
tion before us is, of course, the jurisdiction of the Commission to 
enter the abandonment order. In its reports of February 25, 1944, 
and March 24, 1944, the Commission made painstaking subordinate 
findings as to the facts upon which exemption under sec 1(22) of 
the Act had been asserted, and concluded that ‘the Yonkers branch 
is not a street, suburban or interurban electric railway within the 
contemplation of section 1(22), but is an electrically operated 
branch of a general steam railroad system, and that, even though 
there were doubt concerning its status as an electric railway, it 
would yet not be within the exemption of section 1(22), since it is 
operated as a part of applicant’s general steam railroad system of 
transportation.’ Such findings, both subordinate and ultimate, 
surely meet the criticisms of the previous order by the Supreme 
Court; and, since they were the express objective of the Supreme 
Court’s order of reversal, they must be entitled to at least prima 
facie weight in our considerations here. 

‘* Actually, the effect to be given by the courts to administra- 
tive findings of ‘jurisdictional facts’ is not clear, as, indeed, the 
majority and minority opinions rendered by the Supreme Court 
in the present proceedings show. Thus, they pointed out, 320 U. S. 
at page 689, that the determination of what is included within the 
exemptions of sec. 1(22) has been held to involve a ‘mixed question 
of fact and law’ upon which the final word is left with the courts, 
citing United States v. Idaho, 298 U. S. 105, 109, also that the aid 
of the Commission need not be sought, and the Commission need 
make no basic findings of jurisdictional facts, before the jurisdiction 
of a court is invoked under sec. 1(20) to enjoin violations of the 
provisions of sec. 1(18)-(22), citing Texas & Pacific Ry. Co. v. Gulf, 
C. & 8. F. Ry. Co., 270 U. 8. 266; and ef. also Western Pacific Cali- 
fornia R. Co. v. Southern Pac. Co., 284 U. 8S. 47; Piedmont & N. R. 
Co. v. I. C. C., 286 U. 8. 299. But, as the minority pointed out, 320 
U. S. at page 695, ‘jurisdiction’ competes with ‘right’ ‘as one of the 
most deceptive of legal pitfalls.’ Where, as here, a court is asked 
to review an order of the Commission issued upon application for 
a certificate of public convenience and necessity under sec. 1(18), 
the initial validity of which is premised upon the existence of basic 
jurisdictional findings by the Commission, there must of necessity be 


1See 11 I. C. C. P. Journal 452. 
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some amelioration of the doctrine that the question of jurisdiction is 
for the independent judgment of the court. Otherwise it would 
hardly have been necessary to return the case for such findings. 
Indeed, in the light of at least some precedents, we were coming to 
think that review of ‘jurisdictional’ and ‘constitutional’ facts was 
more limited than had earlier been thought. Gray v. Powell, 314 
U. S. 402; Shields v. Utah Idaho Central R. R. Co., 305 U. S. 177; 
St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 73; 
Steamship Terminal Operating Co. v. Schwartz, 2 Cir., 140 F. 2d 
7, Brown, Fact and Law in Judicial Review, 56 Harv. L. Rev. 899, 
925; Landis, The Administrative Process, 1938, 126-135; 41 Yale 
H. J. 1037; 46 Harv. L. Rev. 478; 80 U. of Pa. L. Rev. 1055; 22 
Corn. L. Q. 515. 

‘But, so far as this court is concerned, we do not feel com- 
pelled to determine just the exact weight to be accorded to the 
Commission’s findings as to its jurisdiction. For we think that the 
subordinate facts found—which are, indeed, uncontested—amply 
support the jurisdiction of the Commission under any theory of 
the weight to be accorded its ultimate findings. Initially, there can 
be no doubt that the New York Central is a ‘general steam railroad 
system of transportation’ within the meaning of the statute. Nor 
is there any merit to plaintiffs’ assertion, made for the first time 
on petition for reconsideration of the present order, that the Yonk- 
ers line is a ‘spur * * * located wholly within one state’ and thus 
exempt under sec. 1(22). As pointed out in the Commission report 
of March 24, 1944, there are four agency stations on the line, at 
which most of the thirty-four regular trains stopped daily except 
Sundays, and this would hardly bring the line within, the scope of 
any generally accepted definition of the word ‘spur.’ See United 
States v. Idaho, supra; Detroit &@ M. Ry. Co. v. Boyne City, G. 
¢ A. R. Co., D. C. E. D. Mich., 286 F. 540, 547; Atlanta & St. A. B. 
Ry. Co., Application, 71 I. C. C. 784, 792; Acquisition by Iberia & 
Vermilion R. R., 111 I. C. C. 660, 663. Further, ‘the purpose 
of the statute to develop and maintain an adequate railway system 
for the people of the United States requires a broader and more lib- 
eral interpretation than that to be drawn from mere dictionary 
definitions of the words employed by Congress.’ Piedmont & N. R. 
Co. v. I. C. C., supra, 286 U.S. at page 311; Texas & Pacific Ry. Co. 
v. Gulf, C. & 8. F. Ry. Co., supra, 270 U. S. at pages 277-278. In 
the latter case, a piece of track resembling the usual industrial 
track much more than the present line resembles a spur was held 
not to be an industrial track within the exemption of sec. 1(22). 

‘“Tt is not necessary to consider, as did the Commission, whether 
the Yonkers line is an ‘interurban electric railway’,? for even con- 





2 This is the problem with which the bulk of the cases dealing with this and 
similar exemption clauses have been concerned. Since the Yonkers line carried only 
passengers, it is perhaps a close question here, for the courts in the past have laid 
great stress upon the absence of freight —_— 7 ss that various lines are 
within the exemption. Piedmont & N. Co. C. C., supra; United States v. 
Chicago, N. S. & M. R. Co., 288 U. S. : Tous ‘Electeic’ R. Co. v. Eastus, supra 
note 1; Sprague v. Woll, supra note |. 
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ceding such status, its operation as a part of the general New York 
Central steam railroad system seems to us quite clear. As this 
court pointed out in its previous opinion, the precedents show that 
the question is a practical one of operation of the railroad. Public 
Service Commission of State of- New York v. Untied States, supra, 
50 F. Supp. at page 498. And the facts here with respect to the 
operation of the railroad demonstrate that by reason of intercon- 
nection of physical facilities, intertwining of railroad operations, in- 
cluding personnel as well as equipment, together with unity of fi- 
nancial and fiscal functions, we have before us a single railroad 
system, from which this small branch cannot be lopped off for 
special treatment without illogical and unrealistic severing of prac- 
tical railroad ties, with consequences prejudicial to the best operation 
of the system and the public interest as a whole.’’ 


Holding by Commission prohibiting dual operations as common and as contract car- 
rier by water, sustained. 


Portland Tug & Barge Co. v. United States, et al. 


The District Court of the United States for the District of Oregon 
(a three-judge court) in Civil No. 2348, sustained. the order of the Com- 
mission, which granted plaintiff’s application for certificate for towage 
as a common carrier by water under provisions of Section 309 (a) of 
the Interstate Commerce Act, and denied application for permit to rent 
barges to other carriers as contract carrier under provisions of Section 
309 (f), on the ground that dual operation would not be consistent with 
the public interest, which is a prerequisite under Section 310 of the Act. 

Quoting from the opinion of the court: 


‘*Plaintiff points out that the statute regulating water carriers 
is patterned after the Motor Carrier Act, 49 U. 8. C. A. 301, 327, 
and plaintiff contends that an unfair and unreasonable result fol- 
lows from applying the statute to plaintiff’s business. Plaintiff 
says the statute ‘so construed’ is unreasonable to the point of being 
unconstitutional. 

‘‘But no question of construction is involved. The statute says 
that a tow. boat operating as a common carrier may not at the same 
time rent barges indiscriminately—except when specially permitted 
,—and special permit has been denied plaintiff. We cannot say 
that this condition legislatively imposed on the right to operate as a 
common carrier is unreasonable, and plaintiff’s counsel, as he frank- 
ly tells us, has been unable to find authority that supports his 
contention. 

‘‘For illustration of its claim that the statute reaches an un- 
reasonable result as applied to plaintiff’s business, plaintiff urges 
that while it cannot hereafter rent barges to its former customers 
(other than carriers), the contract carriers to whom it rents can 
sublet to plaintiff’s customers as well as to others. We do not 
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know that this is so. If so, the question presented can be met when 
it arises. In the meantime, we hold that the legislative divorcement 
of general barge rental from common carriage towing is not an un- 
constitutional requirement. Compare Ziffrin v. United States, 318 
U.S. 73; Cornell Steamboat Co. v. United States (April 3, 1944) — 
U. 8. —.’’ 


New order in Pentagon bus fare case enjoined. 


Capital Transit Company v. United States et al (and cases considered 
therewith ). 


The (three-judge) District Court for the District of Columbia has 
enjoined for a second time orders issued by the Commission in the Penta- 
gon bus fare case. 

The case involves the jurisdiction of the Commission over bus op- 
erations within the Washington, D. C. Commercial zone. Following the 
court order of last May enjoining the original rate-reduction order (see 
XII. C. C. P. Journal 916) the Commission reopened its hearings, took 
further testimony, made additional findings and entered a new order 
dated June 12, 1944. It is this last order which has now been enjoined, 
the Court finding it to be, in effect, the same order that had been 
permanently enjoined before, and that the new evidence that was 
taken, and the new findings, did not overcome defects that the Court 
found in the previous order. 

Quoting from the opinion: 


‘*Without applying to this court for a modification of the order 
of this court of May 15, 1944, the Commission proceeded to reopen 
its hearings, to take further testimony, to make additional findings, 
and to enter a new order on June 12, 1944, which was, in effect, 
the same order that had been permanently enjoined by this court. 
Although it is rather difficult to understand the conduct of the 
Commission in undertaking to put into effect an order this court 
had enjoined, we have nevertheless taken into consideration the 
new report of the Commission and the evidence upon which it is 
based.”’ 


Regarding the Commission finding that dissatisfaction of Pentagon 
employees with the fares charged by the carriers authorized the Com- 
mission to take jurisdiction in order to carry out the national trans- 
portation policy, the Court said: 


‘*As to the importance of the Pentagon in the prosecution of 
the War, Congress has not provided that the Commission could 
take jurisdiction merely because of the importance of transporta- 
tion to or from a government agency. There must be more than 
this; it must appear that the war work of the government is ma- 











»p- 
the 


ler 


en 








SEPTEMBER, 1944 1053 





terially affected and not merely that a small portion of the workers 
are dissatisfied with the rates of fares charged by the carriers.’’ 


Justice Arnold dissented. 





RECENT DEVELOPMENTS IN THE FIELD OF TRANSPORTATION REGULATION 


Decisions by court and commission laying down principles relating 
to regulation of transportation are so numerous that one finds it dif- 
ficult and laborious to keep informed as to the trend. To quote words 
once used by the ‘‘Standing Committee to Survey and Report as to the 
Developments During the Year in the Field of Public Utilities Law,’’ 
of the Section of Public Utility Law, of the American Bar Association, 
in connection with one of its (annual) reports ‘‘this period has been 
a lush one, characterized by a tremendous mass of judicial and admin- 
istrative rulings.’’ 

Of course, we have periodical issues of Interstate Commerce Acts 
Annotated, prepared by the Interstate Commerce Commission. We 
also have the bound volumes of the decisions of the Commission, also 
in Motor Carrier Cases, which carry indexes of points decided. (It is 
unfortunate that the Commission decisions themselves do not carry 
syllabi covering points of law passed upon, as do the Court decisions.) 
Then again, we have the many volumes of court decisions. The addi- 
tional document, issued each year by the Standing Committee of the 
American Bar Association, above referred to, presents an excellent re- 
view of the developments during the year in the field of public utilities 
law. 

That document embraces not only recent judicial and administra- 
tive holdings relating to rail, motor, water, pipe line, freight forwarder 
and air transportation, but it also touches upon such holdings as relate 
to communications, electric, gas, and other utilities. 

The committee which prepared the last report (August 20, 1944) 
consisted of twenty-eight members, and, as did previous committees, in- 
eluded representatives of the Interstate Commerce Commission, The 
Federal Power Commission, the Securities and Exchange Commission, 
The Federal Communications Commission, and the Federal Trade Com- 
mission. 

In addition, the later issues carry a bibliography which constitutes 
a selection of articles, notes and comment relating to public utilities ap- 
pearing in law reviews and legal periodicals during the period embraced 
by the report. (In the last issue, the I. C. C. Practitioners Journal is 
cited twenty times.) In addition, there is a table of cases reviewed, and 
a list of the statutes cited in the back of the volume. There are 110 
pages of text in the latest issue. 


WaRREN H. WAGNER. 












Final Reports of the Board of Investigation 
and Research 


The transportation Board of Investigation and Research, created 
under the Transportation Act of 1940 to study and make recommenda- 
tions concerning transportation problems, completed its work Monday, 
September 18 in compliance with the provisions of that act, and trans- 
mitted to the President and the Congress more than a dozen reports on 
various phases of its work. 

Reports submitted include the Board’s final report on the Relative 
Economy and Fitness of the Carriers embracing all of its reeommenda- 
tions made in connection with its investigations to date, and giving sum- 
maries of its major studies. 

Other reports in the group transmitted Monday include Public Aids 
to Domestic Carriers; Carrier Taxation; Interstate Trade Barriers Af.- 
fecting Motor-Vehicle Transportation; Railroad Consolidation and Em- 
ployee Welfare; The National Traffic Pattern; Carload Traffic Study, 
1939 ; The Economies of Coal Traffic Flow; Economics of Iron and Steel 
Transportation ; Comparisons of Rail, Motor, and Water Carrier Costs; 
Technological Trends in Transportation, including Post-War Capital 
Requirements of the Carriers; Practices and Procedures of Govern- 
mental Control of Transportation; and Federal Regulatory Restrictions 
upon Motor and Water Carriers. 

Findings and recommendations of the Board appearing in reports 
transmitted September 18th include the following: 


Relative Economy and Fitness of the Carriers 


Recommendations of the Board with respect to the Relative Econ- 
omy and Fitness of the Carriers as published in its preliminary report 
of May 16, 1944 include proposals for providing an adequate, economical 
transportation system free from rate inequalities, discriminations, and 
practices, and for establishment of a permanent Federal Transportation 
Authority to undertake transportation research, promotion, and plan- 
ning; an Office of Public Transportation Counsel to be lodged in the 
Department of Justice, and a National Transportation Advisory Coun- 
cil. These recommendations were embodied in a bill introduced in the 
Senate (S. 2085) on August 18, 1944, by Senator Hill, of Alabama. The 
same recommendations appear in the Board’s report on Practices and 
Procedures of Governmental Control of Transportation. 


Public Aids to Domestic Carriers 


This study concerns the extent to which the carrier agencies have 
received direct or indirect public aid in the form of rights-of-way, special 
services provided from public funds, donations of public property, pay- 
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ments from public funds in excess of adequate compensation for services 
rendered, and extension of public credit. 

The Board recommends that Congress repeal all remaining land- 
grant rate provisions, as contemplated in a pending bill (H. R. 4184). 
Chairman Robert E. Webb, in a separate opinion, however, believes that 
proper administration of the public domain will be facilitated by restor- 
ing to the Government title and control of the Federal grant lands held 
by railroads, excepting those used directly in operations, and C. E. 
Childe, member of the Board, recommends that land-grant deductions 
be repealed without requiring the surrender of ownership of the unsold 
grant lands by the railroads holding them. 

Mr. Webb believes that if land-grant rates are eliminated, this 
should be taken into account by the railroads and Government agencies 
interested in rail rates in connection with the consideration of whether 
any commercial tariffs previously affected by land-grant deductions are 
in need of adjustment. Mr. Childe suggests that a comprehensive in- 
vestigation of the published tariff rates applicable for transportation of 
Government property be made after the land-grant rate deductions are 
repealed. 

Upon return of more normal conditions, the existing railway mail 
pay rates should be reviewed by the Iriterstate Commerce Commission, 
the Board suggests. It notes that avajlable information does not pro- 
vide an adequate basis for determining the relative costs and advantages 
in the public interest of transporting mail by rail, air, and highway. 

Recommendation is made that the Public Roads Administration, 
in cooperation with the States, conduct studies to ascertain whether 
motor-vehicle users as a whole, and by particular vehicle classes, bear 
an equitable part of road and street costs in the respective States. The 
Board notes that the present investigation indicates that motor-vehicle 
operators as a class have met their full share of total road and street 
costs in recent years. Mr. Webb, however, believes that the groups of 
large property-carrying vehicles and intercity busses do not contribute 
a proportionate share of the aggregate costs chargeable against motor 
vehicles generally for their road use. He points out that although nearly 
half of the national total motor traffic operates on city streets only a 
small proportion of road-use revenue is spent for street improvement, 
and urges that substantially increased shares of State motor-vehicle tax 
revenues be made available for city street financing. 

Mr. Childe’s view is that generally the taxes on both heavier and 
lighter vehicles fully compensate for the highway costs properly charge- 
able to them, but that in particular States a more equitable apportion- 
ment among classes of vehicles is desirable. 

The Board recommends that existing domestic waterway policies be 
administered to promote economical, and to prevent wasteful expendi- 
tures for navigation projects, and that the economic soundness of in- 
dividual projects in their relation to other kinds of domestic transpor- 
tation be considered. Certain changes in planning and administering 
Federal river and harbor projects are believed desirable. 
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Mr. Webb separately recommends that railroads indebted to the 
Reconstruction Finance Corporation be encouraged to liquidate their 
obligations as rapidly as may be consistent with their financial sound- 
ness and with the fullest recovery of public funds committed through 
these loans; that Congress consider the feasibility of adopting a system 
of user charges for waterways improved and maintained at public ex- 
pense for whole or partial use in domestic commerce; that Congress di- 
rect the Interstate Commerce and Maritime Commissions to investigate 
the practicability of more comprehensive regulation of public and pri- 
vately owned waterway terminals with a view to preventing undesirable 
competitive practices and operation of public terminals at a loss; and 
that public policies be directed toward the objective of placing civil 
air transportation on a self-sustaining basis in all respects as soon as 
that may be practicable. 


Carrier Taxation 


The Board’s recommendations on this study include the suggestion 
that during the post-war period there be eliminated such taxes on trans- 
portation facilities as the Federal capital stock tax, the taxes on trans- 
portation of property, on transportation of oil by pipeline, and on lubri- 
eating oil, and the manufacturers’ sales tax on automotive vehicles, 
parts and accessories. , 

It is also recommended that the Federal tax on gasoline be identified 
as a user tax, its proceeds to be expended on highways and airways; that 
State taxes on motor fuel and on carriers ‘and transportation facilities, 
except general taxes and taxes for administrative and regulatory pur- 
poses, be identified as user taxes to be expended on the public facilities 
provided for transportation use; that Congress consider changing the 
Federal corporation income tax on carriers for-hire to remove discrim- 
inations against equity capital; that the Social Security Board and 
Railroad Retirement Board study the feasibility of equalizing the re- 
tirement tax rates upon railroads and their employees with the rates 
of comparable taxes on other carriers and other employees; that these 
agencies formulate an unemployment compensation program for mari- 
time employees; and that Congress clarify the tax implications of the 
commerce clause with respect to taxation of interstate and intrastate 
carriers. 

‘The Board also recommends that Congress implement the recom- 
mendations of the Committee on Intergovernmental Fiscal Relations for 
the establishment of a Federal-State Fiscal Authority to collect and dis- 
seminate appropriate allocation data for use in the assessment of carrier 
taxes ; and that the States, assisted by the Council of State Governments, 
the National Association of Tax Administrators, the proposed Federal- 
State Fiscal Authority, or other appropriate agencies adopt a more ef- 
fective program of carrier taxation by, among other things, providing 
for central assessment of carrier property, adopting more vigorous poli- 
cies of equalizing State and local assessments, minimizing duplications of 
effort, and preventing tax evasion. 
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The staff report on Carrier Taxation presents the results of a com- 
prehensive examination of the taxes imposed upon the carriers by 
Federal, State, and local government agencies. It shows the total car- 
rier taxes paid in recent years, subdivided by types of carriers, the 
nature of the taxes, and the levels of the governmental units by which 
the taxes are levied. The relative burdens of taxation upon different 
forms of carriers are appraised, and the methods of tax administration 
analyzed. ; 

Mr. Childe filed a separate statement in which he notes that the 
Staff report reaches the conclusion that, in 1940, the railroads, pipe lines, 
and intercity bus lines were relatively more heavily taxed than the in- 
tercity truck lines, air lines, and water carriers. He concludes, how- 
ever, upon the evidence of the report, ‘‘that the taxes of railroads, air 
lines, and water lines are relatively low, and those of busses, trucks, and 
pipe lines are relatively high.’’ Mr. Childe takes the further view 
“that any moves in the direction of equalization of carrier tax burdens 
should be toward reductions of highly taxed highway and pipe-line car- 
riers, rather than increasing the tax burden of the relatively low-taxed 
rail, water, and air carriers.’’ It may be expected, his statement con- 
tinues, that the levels of all taxes will be relatively high for some years 
to come, but that there will be downward revisions from present war 
levels. He concludes that ‘‘It would seem unwise at this time to con- 
sider increasing the tax burdens of any form of transportation.’’ 


Interstate Barriers to Motor Transport 


The Board investigated burdensome State restrictions on interstate 
motor traffic including motor-vehicle size and weight limitations, licens- 
ing and taxing requirements, and administrative methods such as the 
port-of-entry device. 

The report on Interstate Trade Barriers Affecting Motor-Vehicle 
Transportation relates that in recent years a number of solutions to the 
problem of State restrictions have been proposed; that State action has 
failed to deal adequately with the problem—except perhaps during the 
war period; and that considerable agitation for Federal action has de- 
veloped. 

After careful study and appraisal of possible remedies, the Board 
recommends Federal-State cooperation and believes that the recently pro- 
posed 34,000-mile national system of interstate highways offers one of 
the more promising opportunities for solving the problems of size and 
weight restrictions. 

Authorization by Congress of such a national highway system, it is 
believed, would furnish a nucleus for developing on a cooperative Fed- 
eral-State basis a plan to eliminate the undesirable restrictions. Con- 
gress could designate this interstate system, with suitable additions and 
modifications, as a national network of carrier routes on which no less 
than standard size and weight limitations would prevail. 

Machinery would be provided for the cooperative action of the Pub- 
lie Roads Administration and the State highway departments in the 
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selection of additions or substitute routes and the determination of the 
adequacy of existing surfaces to support permitted sizes and weights. 

It is also proposed that, in the improvement with Federal aid of 
routes on the interstate system, priority shall be given to those projects 
designed to eliminate substandard sections of carrier routes. This plan, 
it is believed, can be developed simultaneously with street and highway 
improvement after the war. 

The Board further recommends that a uniform basis of taxation of 
interstate commercial vehicles be developed and established in each 
State to replace the present intricate and often unscientific methods of 
licensing and taxing. 

The Board believes that manufacturers of commercial vehicles, al- 
ready receptive to the idea, should be required by law to certify the 
true design capacity of the vehicles they manufacture, basing their rat- 
ings on a uniform formula, and that they should certify rebuilt vehicles 
on the same basis. 

Federal-State cooperation would be effectively promoted, the Board 
believes, by a Federal-State Highway Relations Committee composed 
of members whose knowledge and understanding of national and re- 
gional conditions would provide valuable guidance for public officials 
in their consideration of motor-carrier restriction problems. 


Railroad Consolidation and Employee Welfare 


The Board’s report on this subject suggests a plan for increasing job 
security in the railroad industry by extending certain aspects of the 
employment relationship of the railroad worker from a single company 
to the entire industry. A step in that direction will be taken, the report 
asserts, if the employees of the individual companies are considered as 
having employment rights throughout the industry to the extent that no 
persons can be added to the railroad family whenever properly qualified 
members thereof are unemployed. 

In order to effectuate its suggestion, the Board recommended that 
the present employment service of the U. S. Railroad Retirement Board 
be extended, with the proviso that the function be transferred to the 
rail managements and unions at any time they might agree upon and 
establish their own agency for that purpose. 

The following procedure would be involved in extending and for- 
malizing the Railroad Retirement Board’s employment service : 

All managements would apply to the Railroad Retirement Board’s 
employment service when they needed additional employees. The ser- 
vice would respond by sending for each position to be filed the personnel 
data of a number of properly qualified members of the unemployed pool. 
This number should not be large, perhaps four, and the credentials 
should be sent out in the order of the employees’ entry into the unem- 
ployed pool. Furthermore, the employees should be given choices of as 
many employers as the employer is given of employees. This means that 
the employer would not be forced to take the qualified individual who 
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had been longest in the unemployed pool; and, on the other hand, the 
employee would not be required to accept the first vacancy. In the ab- 
sence of properly qualified members in the railroad unemployed pool 
the managements, of course, should be allowed to hire personnel from 
the outside. Admittance to the pool probably should not be allowed 
to those who are unemployed by reason of discharge, retirement, or 
resignation. 


The National Traffic Pattern 


The national traffic pattern report submitted Sept. 18th describes 
and analyzes the Nation’s freight and passenger traffic pattern with 
special reference to its development between the two wars. It shows the 
extent to which each instrumentality is performing the services for 
which it is inherently the most economical and fit, and points out that 
the place held by each type of carrier is determined to an important 
degree by regulatory policies. 


Carload Traffic Study, 1939 


In the carload traffic study the analysis thus far made of data taken 
from 700,000 waybills covering 900,000 shipments are believed to pro- 
vide the most comprehensive picture yet available of railway traffic flow 
in relation to the country’s resource and industrial pattern. Analyses 
by mileage blocks embrace: (1) average rates, in cents per hundred 
pounds from each rate territory to each territory; (2) weight, in thous- 
ands of pounds, by origin and termination territories, in 50-mile mileage 
blocks; (3) number of cars moved in each mileage block, from each ter- 
ritory to each territory; and (4) graphs showing the average rate level, 
average cost level, and average mileage for tonnage moved in each mile- 
age block, grouped according to terminating territories. There are also 
analyses by territories and by States. 


Economics of Traffic Flows 


The purpose of studying the economics of traffic flows has been 
to determine the relative influence of transportation and other factors 
on the location of industry ; the influence which the location of industry 
and industrial policies have on the character of traffic, and on its distribu- 
tion among the carrier agencies. Six studies cover the following com- 
modities: Anthracite, bituminous coal and coke; iroh and steel raw 
materials and finished products; cement and its raw materials; crude 
petroleum and petroleum products; hogs and hog products; and pota- 
toes. These commodities make up more than 60 percent of the total rail 
traffic. The material collected in the studies has been used in several 
of the reports. Separate reports were submitted on iron and steel and 
on coal. 
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Technological Trends in Transportation—Post-War Capital 
Requirements 


The report on Technological Trends in Transportation has two pur- 
poses: (1) To point out and highlight the more important technological 
developments which concern rail, motor, water, pipe-line and air trans- 
portation, and (2) to examine the post-war capital requirements of rail, 
motor, and water carriers in order to estimate the extent and nature of 
funds which will be needed for carrier improvement and development 
immediately following the war. An entire section is devoted to Post-War 
Capital Requirements of the Carriers. 


Comparisons of Rail, Motor, and Water Carrier Costs 


Detailed figures and comparisons of rail, truck, and barge costs in 
the lower Mississippi Valley, with considerable data on costs of the three 
modes of transportation in other parts of the country, are given in the 
report on Comparisons of Rail, Motor, and Water Carrier Costs. The 
Board considered the lower Mississippi Valley to be a representative area 
in which the three forms of transport compete actively under conditions 
which permit general conclusions to be reached concerning the inherent 
advantages and disadvantages of each type for particular kinds of trans- 
portation service. 


Practices and Procedures of Federal Control 


The Board submitted its report on Practices and Procedures of 
Governmental Control of Transportation, a study containing recommend- 
ations for establishment of a Federal Transportation Authority, an Of- 
fice of Public Transportation Counsel, and a National Transportation 
Advisory Council, as previously made in the Board’s preliminary report 
on the Relative Economy and Fitness of the Carriers (H. Doe. 595, 78th. 
Cong., 2d. sess., May 16, 1944), and other recommendations for the co- 
ordination and improvement of practices and policies of governmental 
agencies dealing with transportation. 


Federal Restrictions on Motor and Water Carriers 


In its summary report on Federal Regulatory Restrictions upon 
Motor and Water Carriers issued June 2, 1944 (H. Doc. 637, 78th Cong., 
2d. sess.), and in its complete report on the same subject submitted 
Sept. 18th, the Board recommended that the Interstate Commerce Com- 
mission be directed to suspend for the duration of the war certain Fed- 
eral restrictions hampering the operating efficiency of motor-freight 
carriers. It also proposed legislation for permanent post-war liberaliz- 
ation of such restrictions. 

Eatlier reports of the Board include the following: 
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Hourly Remuneration Rates in The Transport Industry 


The Board issued its report, Hourly Remuneration Rates by Occu- 
pations in the Transportation Industry, on May 29, 1944 (H. Doe. 623, 
78th. Cong., 2d. sess.). It recommended that the proposed Transporta- 
tion Authority be directed to conduct, in cooperation with the Depart- 
ment of Labor, a job evaluation study covering the entire interstate 
for-hire transportation industry. The Authority also would be instruct- 
ed to prepare a standard labor information report, returnable annually 
by the carriers, designed to develop comparable data concerning wages, 
hours, working conditions, and labor costs in the transportation industry. 


Interterritorial Freight Rates 


The Board issued its Summary Report on Study of Interterritorial 
Freight Rates (H. Doe. 145, 78th. Cong., Ist sess.) on March 30, 1943, 
and its Report on Interterritorial Freight Rates (H. Doc. 303, 78th. 
Cong., Ist sess.) on September 24, 1943. The Board found that there 
should be greater uniformity in class-rate levels, and recommended that 
Congress amend the Interstate Commerce Act by declaring that a uni- 
form classification of freight and a uniform scale of class rates are 
desirable for application throughout the United States, except where 
departures may clearly be required. The Board further recommended 
that the Interstate Commerce Commission be given the task of estab- 
lishing such a uniform classification and scale of rates within a period 
of 3 years. Numerous bills intended to carry out these recommendations 
of the Board are pending before Congress. 


Rate-Making and Rate-Publishing Procedures 


On November 24, 1943, the Board issued its Report on Rate-Making 
and Rate-Publishing Procedures of Railroad, Motor, and Water Carriers 
(H. Doe. 363, 78th Cong., Ist. sess.). Recognizing that rate bureaus 
are necessary and that existing law and the regulations of the Interstate 
Commerce Commission have emphasized the need for rate-making pro- 
cedures initiated by the carriers themselves, the report cited certain 
abuses and recommended, among other things, that organization plans 
and procedures established by rate bureaus and committees be subjected 
to regulation by the Commission, and that representatives of each type 
of regulated carrier be authorized to confer with respect to organiza- 
tion, procedure, and determination of rate questions, subject to Com- 
mission approval and control. 

At the date of closing its work the Board’s membership consists of 
Chairman Robert E. Webb, of Kentucky, and C. E. Childe, of Nebraska. 
The Board originally was headed by Nelson Lee Smith, of New Hamp- 
shire, who resigned late last year to become a member of the Federal 
Power Commission. Subsequently the President designated Mr. Webb 
as Chairman of the Board and its activities were continued under the 
leadership of the two members. The research program has been di- 
rected by John H. Goff, of Alabama. 
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Appointed to office as a temporary body in August 1941, almost a 
year after passage of the organic act, the Board got underway with its 
program in the fall of that year. In June 1942 the President, in order 
to grant the Board sufficient time to complete its tasks, extended its ten- 
ure of office by executive order until September 18, 1944. 











